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In the Court of Appeals of the District of Columbia. 


Primo Fontano, Appellant, ) 

vs. > No. 1287. 

Mary Helen Carroll Kobbins. 1 


a Supreme Court of the District of Columbia. 

• Primo Fontano, Plaintiff, 1 

^s. l No. 42237. At Law. 

Mary Helen Carroll Pobbins, Defendant. j 

United States of America, I 
District of Columbiaj j 

Be it remembered that iu the supreme court of the District of 
Columbia, at the city of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed- 
ings had, in the above-entitled cause, to wit: 


1 Declaration. 

Filed June 13,1893. 

In the Supreme Court of the District of Columbia, the 13th Day of 

June, 1898. 

Primo Fontano ] 

vs. >Law. No. 422Ś7. 

Mary Helen Carroll Robbins. j 

'The plaintiff sues the defendant for that heretofore to wit: on the 
19th day of August 1895, at Washington city, in the District of Co¬ 
lumbia, by a certain agreement then and there madę, one part of 
which sealed with the seal of said defendant the plaintiff now brings 
here into court, the datę whereof is the same day and year aforesaid, 
by which agreement the plaintiff did coyenant and agree with the 
defendant in consideration of the fulfillment of the agreement above 
mentioned madę by the defendant while unmarried, and in her 
maiden name of Mary Helen Carroll, as follows: 

Article 1. The contractor under the direction and to the satisfac- 
tion of Heins and La Farge, architects, shall and will proyide all 
the materials and perform all the work mentioned in the spęcifica- 
tións and shown on the drawings prepared by said architect- for the 
1—1 287 a 
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interior marble finish of the chapel of Saint Anthony of Padua, in 
the church of Saint Matlhew, Washington, D. 0., including the ceil- 
ing of decorative plaster-work and the three Windows of transpar¬ 
ent alabaster, all set up in place complete, which drawings and speci- 
fications are identified by the signatures of the parties hereto. 

2 It was further agreed : 

Article 3. That no alterations shall be inade in the work 
shown or described by the drawings and specifications, except upon 
a written order of the architects, and when so madę, the value of the 
work added or admitted shall be computed by the architects, and 
the amount so ascertained shall be added to or deducted from the 
contract price. In the case of dissent from such award by either 
party hereto, the yaluation of the work added or omitted shall be 
referred to three (3) disinterested arbitrators, one to be appointed by 
each of the parties to this contract, and the third by the two thus 
chosen ; the decision of any two of whom shall be finał and binding, 
and each of the parties hereto shall pay one-half of the expense of 
such reference. 

It was further proyided in said agreemeut: 

Article 6. That the plaintiff should complete the seyeral portions 
and the whole of the work comprehended in said agreemeut by aud 
at the time or times hereinafter stated, namely, on or before the first 
day of October A. D. 1896. 

It was further proyided in said agreement : 

Article 8. That the defendant should proyide all labor and ma- 
terials not included in said contract in such manner as not to delay 
the materia! progress of the work, and in the eyent of failure so to 
do, ihereby causing loss to the plaintiff, agrees that she will reim- 
burse him for such loss; and the plaintiff agreed that if he shall 
delay the materiał progress of the work so as to cause any damage 
for which the defendant shall become liable (as aboye stated), then 
he shall make good to her any such damage. The amount of 
such loss or damage to either party hereto shall, in eyery 

3 case, be fixed and determined by the architects or by arbitra- 
tion, as proyided in art. III of this contract. 

It was further proyided in said contract: 

Article 9. That the sum to be paki by the defendant to the plain¬ 
tiff for said work and materiałs should be $28,500. 

And the plaintiff arers that he has cornpletely perforraed his part 
of said agreement and that his work and materiałs haye beeu ac- 
cepted and that the finał payment has beeu madę to him after the 
acceptance of said work and materiałs and that the same has beeu 
receiyed by the defendant as satisfactory in eyery respect. 

The plaintiff further ayers that he was ready to commence setting 
the marble in said chapel on the lOth day of June, 1897, at which 
time he came to Washington, D. C., for that purpose, and brought a 
skilled laborer with him to aid in setting the marble and he further 
ayers that had the chapel been in readiness for setting the marble 
he could and would haye completed his contract in the space of 
three months. 
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The plaintiff further avers that when he arriyed in Washington 
with his materiał and workmen, to wit, on the lOth day of June, 

1897, said chapel had not been roofed in nor had the walls been 
built up to their fuli height and in consequence it was then impossi- 
ble to place in position the marble-work called for under said con- 
tract; and that he has been delayed waiting for said chapel to be 
put up in accordance with the terms of said contract 150 days to the 
damage of the plaintiff to the amount of $3,888.10 as per bill of 
particulars hereto attached,and the defendant, having by the plain¬ 
tiff been reąuested to pay the same, has declared that she is 

4 entirely without liability in regard to said claim and declines 
to pay the same, wherefore the plaintiff claims judgment for 

the amount of said claim with interest from the 13th day of June 

1898, besides fuli costs of suit. 

O. D. BARRETT, 
Ałłorney for Plaintiff. 

Tlie defendant is to plead hereto on or before the twentieth day, 
exclusive of Sundays and legał holidays, occurring after the day of 
the seryice hereof; otherwise judgment. 

O. D. BARRETT, 
AUorney for Plaintiff. 

5 Bill of Particulars. 

Mrs. Mary Helen Carroll Rpbbins, n^e Carroll, to Primo Fontano, 

Dr. 

1898. 

May 23. To time lost while waiting for the chapel of St. 

Matthew’s church to be put in readiness so 
that the marble-work in said chapel could be 
put up in accordance with the terms of the 
contract between said Fontano and said Mrs. 


Robbins, 150 days, at $15 per day. $2,250.00 

May 23. To cash paid workman, C. Zambefli, during the 
al)ove-mentioned time in which he could not 
go on with his work, 150 days at $4 per day... 600.00 
To cash paid for extra storage at custom-house 
on marble while waiting for chapel to be put 

in readiness for interior work. 339.10 

To cash paid for extra cartage in hauling marble 

second time. 144.00 

To interest for six months on delayed payment 
of $18,500. 555.00 

Total. $3,888.10 










4 


PBI^O F.ONTĄNQ VS. MAKY Hl^LEN CARROLŁ RORBINi^. 


6 Defendanfs Plea. 

Filed July 7,1893. 

In the Supreme Court of the District of Columbią. 

Primo Fontano ) 

vs, >At Law. No. 42237. 

Mary Helen Carroll Robbins.J 

Now comes the defendant in the above-entitled cause, and for plea 
to the declaration filed therein, says that she demands oyev of the 
sealed writing in said declaration mentioned, and the same having 
been exhibited to her she says that in all respects she perfonned all 
the conditions and obligations assumed by her to be perfonned in 
said writing obligatory, and she says that she provided all labor 
and materials agreed by her to be provided upon the building re- 
ferred to in said declaration, in such raanner as not to delay the 
materiał progress of the work agreed to be perfonned by the pląin- 
tiff, and that she fully paid the plaintiff for all the work done by 
him under his contract with her, and this the defendant is ready to 
verify. 

HAMILTON & COLBERT, 

Attorneys for Defendant 


7 Amendmenłs to Declaration, 

Filed July 22,1898* 

In the Supreme Court of the District of Columbia, the 20th Day of 

July, 1898. 

Primo Fontano ) 

vs. >Law. No. 42237. 

Mary Helen Carroll Robbins. ) 

The plaintiff amends his declaration and bill of particulars in 
the above-entitled cause as follows: 

1. By striking out the word “ he ” between the words “ time ” and 
“ came in the third linę of tlie next to the last paragraph, and in- 
serting in its place the words “ his brother.^’ 

2. By striking out the word “he” between the words “when” 
and “ arrived ” in the first linę of the last paragraph of the declara¬ 
tion, and inserting in its place the words “ his brother.” 

3. By inserting after the word “ time ” in the first linę of the first 
itera of the bill of particulars the words “ of plaintiff’s agent, Corio- 
lano Fontano.” 

4. By striking out of the linę next to the last of the first item of 
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the bill of particulars. the words “ said Fontano ” and inserting the 
words “ the plaintiff.” 

O. D. BARRETT, 
Atłorney for Plainłiff. 

Endorsed: We conseiit to the filing of the within amendineiit. 
Hamilton & Colbert, attorneys for defendant. 
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Joinder in Issue, &c. 
Filed July 22,1898. 


In the Supreme Court of the District of Col.uinbia, the 22nd Day of 

July, 1898. 

Primo Fontano 

vs. VLaw. No. 42237. 

Mary Helen Carroll Robbins. 

The plaintiff loins issue upon the defendanfs plea. 

O. D. BARRETT, 
Atłorney for Plaintiff. 

Take notice that the issue joined in the above-entitled cause will 
be tried at the next term of this court. 

O. D. BARRETT, 
Atłorney for Plaintiff. 

To Messrs. Hamilton & Colbert, attorneys for defendant. 

Memorandum. 

November 4,1902.—Verdict for defendant. 
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Supreme Court of the District of Columbia. 


Friday, Noremher 21,1902. 

Session resumed pursuant to adjournment. Chief Justice Bing- 
hain, presiding. 

^ ^ ^ ^ ^ 

Primo Fontano, Plaintiff, ) 

vs. > At Law. No. 42237. 

Mary Helen Carroll Robbins, Defendant.) 

After argument of the motion for a new trial herein, it is sub- 
mitted to the court for consideration. 
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10 Supreme Court of the District of Columbia. 

Tuesday, Decemhei' 16, 1902. 

Session resuraed pursuant to adiourument, Chief Justice Bińghara, 
presiding. 

Primo Fontano, Plaintiff, i 

lvs. > At Law. No. 42237. 

• Mary Helen Carroll Robbins, Defendant.) 

After due consideration of the plaintiff raotion for a new trial, 
it is considered that said raotion be, and hereby is, overruled, and 
judgment on verdict ordered : Therefore it is considered that the 
plaintiff. take nothing by his suit, and that the defendant go thereof 
without day and recover against the plaintiff her costs of suit to be 
taxed by the clerk, and have execution thereof. 

The plaintiff notes an appeal to the Court of Appeals, and the 
hond for costs on said appeal is fixed in the penalty of one hundred 
dollars. 


Memorandum. 

December 19,1902.—Appeal bond filed. 

11 Memorandum, 

January 5,1903.—Term prolonged 38 days to sęttle bill of excep- 
tions. 


Supreme Court of the District of Columbia, January 30,1903. 

Primo Fontano, Plaintiff, ) 

vs. > At Law. No. 42237. 

Mary Helen Carroll Robbins, Defendant. j 

No w again comes here the plaintiff by his attorneys and tenders 
to the court here his bill of exceptions taken during the trial, and 
prays that the same may be duły signed, sealed, and madę part of 
the record, now for then, which is done accordingly. 
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12 Bill of Excepłion8. 

Filed January 30,1903. 

In the Supreuae Court of the District of Columbia. 

Primo Fontana | 

'vs. V At Law. No. 42237. 

Mary Helen Carroll Robbins. J 

Bill of exceptions. 

Be it reineinbered that on the 30th day of October, 1902, the 
above-entitled ca use came on for trial before Mr. Chief Justice Bingham 
and jury; and thereupon the plaintiff, to maintain the issues on his 
part joined, introduced in evidence by stipulation and agreement of 
counsel the following papers and documents which were read to the 
jury, to wit: 

1. The original contract between the plaintiff and defendant, the 
same being in words and figures as follows, to wit: 

“ This agreement madę the nineteenth day of August in the year 
oiie thousand eiglit hundred and ninety-five, by and between Pro- 
fessor Primo Fontana of the city of Carrara, Ttaly, party of the first 
part (hereinafter designated the contractor), and Mary Helen Carroll 
of Howard couńty, State of Maryland, U. S. A., party of the second 
part (hereinafter designated the owner), 

Witiiesseth, that the contractor, in consideration of the fulfillment 
of the agreements herein madę by the owner agrees with the said 
owner, as follows : 

Article 1. The contractor under the direction and to the satisfac- 
tion of Heins and La Farge, architects, shall and will provide all 
the materials and perform all the work mentioned in the specifica- 
tions and sho wn on the drawings prepared by the said architects for the 
interior marble finish of the chapel of St. Anthony of Padua, in the 
church of St. Matthew, Washington, D. C., including the ceiling of 
decoratiye plaster-work and the three Windows of transparent ala¬ 
baster all set up in place complete, which drawings and specifica- 
tions are identified oy the signatures of the parties hereto. 

- Article 2. The architects shall furnish to the contractor such fur- 
ther drawings or explanations as niay be necessary to detail and 
illustrate the work to be done, and the contractor shall conform to 
the pme as part of this so far as they may be consistent with the 
original drawings and specifications referred to and identified, as 
proyided in article 1. 

13 It is mutually understood and agreed that all drawings and 
specifications are and reraain the property of the architects. 

Article 3. No alterations shall be madę in the work shown or de- 
scribed by the drawings and specifications, except upon a written 
order of the architects, and when so madę, the value of the work 
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added or oinitted shall be computed by the architects, aad the 
amount so ascertained shall be added to or deducted froin the con- 
tract price. In the case of disseat from such award by either party 
hereto, the valuatiou of the work added or oinitted shall be referred 
to three (3) disinterested arbitrators, one to be appointed by each of 
the parties to this contract, and the third by the two thus chosen; the 
decision of any two of whoin shall be finał and binding, and each of 
the parties hereto shall pay one-half of the expenses of such refer- 
ence. 

Article 4. The contractor shall provide sufficient safe and proper 
facilities at all times for the inspection of the work by the architects 
or their authorized repreśentativeś. He shall, within twenty-four 
liours after receiving written notice from the architects to that effect, 
proceed toremove from the groundsor buildings all materials con- 
demned by them, whether worked or unworked, and to take down 
all portions of the work which the architects shall by like written 
notice condemnas unsound or improper, or as in any wayfailing to 
conform to the drawings and specifications. 

Article 5. Should the contractor at any time refuse or neglect to 
supply a sufficiency of properly skilled workmen, or materials of the 
proper quality, or fail in any respect to prosecute the work with 
proinptness and diligence, or fail in the performance of any of the 
agreemeńts herein contained, such refusal, neglect or failure being 
certified by the architects, the owner shall be at liberty, after teti 
days' written notice to the contractor to proyide any such labor or 
materials, and todeductthe cost thereof from any money then duO 
or thereafter to become due to the contractor under this contract; 
and if the architects shall certify that such refusal, neglect, or fail¬ 
ure is sufficient ground for such action, the owner shall also be at 
liberty to terminate the employment of the contractor for the said 
work and to enter upou the premises and take possession for the 
purpose of completing the work comprehended under this contract, 
of all materials, tools and appliances thereon, and to employ any 
other person or persons to finish the work, and to proyide the mate¬ 
rials therefor; and in case of such discoiitinuance of the employ¬ 
ment of the contractor he shall not be entitled to receive any fur- 
ther payraent under this contract uiitil the said work shall be wholly 
finished, at which time, if the unpaid balance of the amount to be 
paid under this contract shall exceed the expense incurred by the 
owner in finishing the work, such excess shall be paid by the owner 
to the contractor, but if such expense shall exceed such unpaid bal¬ 
ance, the contractor shall pay the difference to the owner. The ex- 
pense incurred to the owner as herein proyided, either for furnishing 
materials or for finishing the Work, and any damage incurred 
through such default shall be audited and certified by the archi¬ 
tects, whose certificate thereon shall be conclusive upon the parties. 

Article 6. The contractor shall complete the several portions, and 
the whole of the work comprehended in this agreement by and at 
the time or times hereinafter stated, namely, on or before the 
14 first day of Ociober, A. D. eighteen hundrea and ninety-śix. 

Article 7. Should the contractor be obstructed or delayed 
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in the prosecution or coinpletion of his work by the aCt, neglect, 
delay or default of the owner, or the architects, or of any other eon- 
traetor employed by the owner upon the work, or by any damage 
which may happen by fire, lightning, earthąuake, breakage or 
cyclone, or by the abandonment of the work by the employees 
through no default of the contractor, tlieh the tiine herein fixed for 
the coinpletion of the work shall be extended for a period equiya- 
lent to the time lost by reason of any or all of the causes aforesaid; 
but no such allowance shall be madę unless a claini therefor is pre- 
sented in writing to the architects within twenty-four hours of the 
occurrence of such delay. The duration of such extension shall be 
certified by the architects, but appeal from their decision may be 
madę to arbitration, as proyided in art. 3 of this contrach 

Article 8. The owner agrees to proyide all labor and materials not 
included in this contract in such manner as not to delay the mate¬ 
riał progress of the work, and in the eyent of failure so to do, 
thereby causing loss to the contractor, agrees that he will reimburse 
the contractor for such loss; and the contractor agrees that if he 
shall delay the materiał progress of the work so as to cause damage 
for which the owner shall become liable (as aboye stated) then he 
shall make good to the owner any such damage. The amount of 
such loss or damage to either party hereto shall, in eyery case, be 
fixed and deterinined by the architects or by arbitration, as proyided 
in art.. 3 of this contract. 

Article 9. It is hereby agreed between the parties hereto that the 
sum to be paid by the owner to the contractor for said work and 
materials shall be $28,500—twenty-eight thousand fiye hundred 
dollars, subject toadditionsand deductionsas hereinbefore proyided, 
and that such sum shall be paid in current funds by the owner to 
the contractor in iustallments, as follows: 

Ten thousand ($10,000) dollars on signing of this contract by 
Professor Primo Fon tana in person and the execution of a bond by 
said Fontana in the penal sum of fifteen thousand ($15,000) dollars 
conditioiied on the faithful performance of this contract with sure- 
ties citizens of America to be approyed by the part}^ of the seeond 
part or the aforesaid architects, and balance after the completion of 
this work. The finał payinents shall be madę within sixty days 
after this contract is fulfilled. 

All payinents shall be madę upon written certificates of the archi- 
tects to the effect that such payinents haye become due and not 
otherwise. 

If at any time there should be eyidence of any lien or claim for 
which, if established, the owner or the said premises might become 
liable, and which is chargeable to the contractor, the owner shall 
have the right to retain out of any payinent then due or thereafter 
to become due an amount sufficient to completely indemnify him 
against such lien or claim. Should there prove to be any such 
claim after all payinents are madę, the contractor shall refund to 
the owner all moneys that the latter may be compelled to pa}^ in 
discharging any lien on said premises inade obligatory in conse- 
seoiience of the contractor’s default. 

2—1287a 
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Article 10. It is furfcher mutually agreed between the parties 
hereto tUat no such cerfcificate giveii or payment madę under this 
contract, except the finał certificate or finał payment, shałł be con- 
cłusiye evidence of the performance of this contract, either whołły 
or in part, and that no payment shałł be construed to be an 
15 acceptance of defective work or improper materiałs. 

Articłe 11. The owner shałl during the progress of the 
work maintain fułł Insurance on said work, in his own name and in 
the name of the contractor, against loss or damage by fire. The 
połicies shałł cover ałł work incorporated in the buiłding, and ałł 
materiałs for the same in or about the premises, and shałł be madę 
payabłe to the parties hereto, as their interests may appear. 

Articłe 12. The said parties for themselyes, their heirs, executors, 
administrators and assigns, do hereby agree to the fułł performance 
of the coyenants herein contained. 

In witness whereof, the parties to these presents haye hereunto 
set their hands and seals, the day and year first aboye written. 

In the presence of— 

Prof. primo FONTANA. 

GUISEPPE LAGOMARSINI. 

BOLOGNA FERDINANDO. 

MARY HELEN CARROLL. 

Witnesses to signature of Mary Hełen Carrołł: 

GEORGE E. HAMILTON.” 

2. The originał specifications connected with and forming a part 
of the contract aboye referred to; and which are in words and fig- 
ures as fołłows: 


‘SEAL.] 

‘sEAL.] 

SEAL.] 

]SEAL.] 


Spedfication of Labor and Materials Reguired for Inł&i*ior Marhle- 
work, Chapel of St. Anthony of Padiia, Śt. Matthew^s Church, Wash¬ 
ington, D. C., from the Drawings and undei' the Supemsion of 
Heins & La Farge, Architects, Tempie Court, 7 Beekman Street, New 
York, 

Generał conditions. 


These generał conditions form part of the specifications for each 
particular branch of work, and the specifications of alł the 
16 trades are to be considered as a wliole. 

Bids.—The owner reseryes the right to reject any or ałł bids. 

Permits.—The contractor is to compły with ałl Corporation ordi- 
nances, the State and other laws, and is to be łiable for alł penalties 
and ałl damages to finished work, to this or neighboring property, 
and to łife and łimb that may occur, owing to his negligence or 
that of his empłoyees, during the execution of the work, either in 
contract or extra work. He must obtain and pay for ałł necessary 
permits connected with his work. 

Laying out.—The contractor is to łay out his own work, do ałł 
necessary łeyełłing and measuring, and giye the work his personał 
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superyision, keepiag also a competent foreuaau coiistaritly on the 
Work. 

Work fariiished by others.—In case work or materials furnished 
by other contractors, connected wifch the contractor^s work, is imper- 
fect or not correct, the contractor raust notify the architectsin proper 
season that they may cause the same to be rectified, thus avoiding 
delay or damage to the owner. 

Dispnte.—Should any dispute arise respecting the true construc- 
tion or meaning of the drawings or specification, the same shall be 
decided by the architects, and their decision being just and impar- 
tial, shall be finał and conclusive. 

Materials and workmanship.—AU materials of every kind and 
description are to be of the very best ąuality; samples miist be fur¬ 
nished the architects when reąuired, and the materials furnished 
must be equal to sample. AU work necessary for the complete 
finish of the building asshown by the drawings, and asdirectedby 
the specification, is to be executed in the most thorough, substantial, 
neat, and workmanlike manner, to the entire satisfaction and written 
acceptance of the architects. 

The contractor is to furnish all necessary materials, labor and 
transportation, and is to proyide all tools, derricks, scaffolding, and 
all other necessary means, utensils and appliances for properly pros- 
ecuting his work. 

Bracing.—The contractor must use all possible care and diligence 
in bracing and securing the building against accident and the ele- 
ments in'so far as they may interfere with the proper stability and 
perfection of the work, and also to be his own judge of the care and 
diligence reąuired for the same, sińce the work is at his entire risk 
until finally completed and accepted in writing. In no case will 
any excuse of ordinary care or ąuality of work beallowed, when the 
naturę of the case reąuires extra care. Eyery temporary support 
shall be as strong as the permanent support. 

Oyerloading.—No part of the structure must be loaded during 
construction with a load greater thąn it is calculated to bear safely. 
Should any accident occur through yiolation of this reąuirement, 
the contractor in default shall hołd himself solely ansvyerable and 
liable. 

Care of finished work.—Particular care must be taken by the 
contractor as the building progresses of all finished work, which 
work must at all times be coyered up and thoroughly protected 
from injiiry or defacement. 

17 Materiał. 

The materiał to be used throughout is to be good elear white 
Italian raarble with the least possible yeinings or cloudings, such as 
to present a uniformly white appearance; it is to be sound strong 
stock free from dry seams, holes and flint nodules and capable of 
reCeiying a high polish. 



12 PRIMO FONTANO VS. MARY HELEN OARROEL RORBIN9t 

Thickness. 

The entire pedeatal of the 6 free staiiding coluinns is to be solid, 
the cap and base of same raay be got out in separate solid piecea; 
the pedestals of the coluinns against wali and of pilaaters may ba 
built up of slabs, but the carved panels and surrounding inouldings. 
of these pedestals are to be in one piece. Each of the round columns 
ią to be a inonolith, with apophyge and fillet at top and bottom. 
The capitals, bases and sąuare plinth with suuk panel are to be 
solid. 

The pilasters are to be in one piece in their height. The archea 
also are to be solid as showu on section and the cyma and corona of 
cornice are to be madę of section as shown to build into wali. For 
all other wali panellingthe thickness of materiał may be determined 
by coutractor provided that the least thickness of slabs be J-inch. 

All large slabs where necessary to be backed up with siatę or 
similar materiał. 


Jointing. 

The scheme of jointing inust be carefully worked out by the con- 
tractor both as regards artistic and technical results. Joints are to 
be spaced well apart and the use of smali pieces of marble is pro- 
hibited. Where jointing is shown on the drawings it must be fol- 
Ipwed. If for auy reason the coutractor wishes to depart from the 
arrangement shown he must first apply to the architects for perinis- 
sion to make the change,failing which he will be strictly held 
18 to the drawings. Butt joints throughout are to be tiglrt joints 
square-edged. A mitrę joint is to be used at re-entrant angles 
but projecting angles are to show solid corners with no joint on the 
face. 


Polish. 

All exposed surfaces (except floor and caryings) are to be brought 
to a very lustrous elear and even polish. Before polishing, the 
slabs and mouldings are to be taken out of winding and then 
brought to an even surface, so that when set side by side they will 
make a fair and even surface and all mouldings will properly iuter- 
sect and will require no rubbing down at the joints. In polishing, 
no acid or other Chemical, or wax is to be used. When the work is 
inspected on its arrival at the building this will be specially tested 
and all pieces found to be improperly polished must be replaced by 
suitable pieces or repolished in a proper manner as the architects 
may direct. 

Mouldings. 

All mouldings must be cut sharply and accuratel}' to profile and 
to linę; they must be polished as highly as the slab-work. 

Particular care is to be taken at angles and at jointings that ad- 
joining pieces shall be of exactly the same section. No rubbing is 
to be aone at the joints. 
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AUar. 

The altar with platform, railing andisteps is to be got out and set 
the same as the other work. 

Setting. 

Ali of the marble-work called for by the drawings and these speci- 
fications is to be accurately set in place by the contractor in a firm, 
aubstantial and permaneiit manner at the levels called for by the 
drawings, strictly according to the tenor of these specifieations 
plumb, sąuare, level, true in surface and even. 

19 The contractor shall provide all anchors, screws, bolts, 
cramps etc. necessary to the proper bracing, securiiig and at- 
tachment of his work. All work must be set with an. air spaee at 
tho back. Solid grouting is to be ayoided under any and all circum- 
stances. At each anchor a stone “ chock ’’ is to be used bedded in 
plaster of Paris, and in very long or high slabs a number of chocks 
shall be introduced in such manner as to secure the slabs, against. 
bending or breaking. 

All anchors are to be of heavy brass wire. 

Cleaning. 

All the marble-work is to be cleaned twice, once upon the com- 
pletion of the work as it progresses and a second time after the entire 
work is set in place as will be directed by the architects. All the 
work will be at this contractor’s risk and he will be held responsible 
for any stains, spots or marks in floors, pierś or walls. 

Edges and corners. 

All edges and corners must be intact and true. Pieces with 
cracks, rough edges, imperfect or chipped corners or edges will not 
be accepted. The contractor must exercise the necessary care and 
diligence against breakage or injury by staining, spotting or other 
cause. 

Protection. 


The owner will have built a fence 8 feet high of boards enclosing 
the chapel with a door with padlock in same and will turn over the 
whole of the chapel into the care of the contractor who must assume 
entire charge and responsibility for all his work and materials inside, 
Any materials stored outside must be protected and looked 
20 after by the contractor at his own risk. The owner does not 
undertake any responsibility in the matter. 


Drilling. 


This contractor is to drill all holes necessary to secure the marble- 
work. 


Brick-work. 


The outside walls will be built, rough concrete floor fiuished and 
the chapel will be roofed in when contractor commences to set mar- 
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ble-work. Ali brick-work supported on the coluinns of chapel will 
be done by owiier’s brick-inasons afc such tiines and iri sach inanner 
as the contractor may reąuire; the contractor must however keep 
these brick-inasons under his supervision and so arrange that they 
shall do no dainage to his finished work or materials on the ground. 

Scaffolding. 

The contractor shall provide all necessary stagingand scaffolding 
required in the erection of his own work and of the brick-work car- 
ried on his work. 


Diagram of jointing. 

The contractor shall as speedily as possible after the signing of 
the contract, subrnit to the architects his diagram of jointings and 
the same must be madę thoroughly acceptable to thera and he shall 
file with them finał copies of the same before proceeding with the 
execution of the work. 

Caryings. 

As the details of the caryings are to be quite elaborate, the con¬ 
tractor must before proceeding with the carying, make working 
models of same and send photograplis of these models to the archi¬ 
tects. The architects and the owner will pass upon these and the 
models must be madę acceptable to the architects and the owner 
before they are executed. All the capitals are to be slightly 
yaried one from the other but the generał outline is to be 
21 alike iu all. 

The carying is to be done throughout with artistic spirit 
and finish. The backgrouuds are to be caryed to a smoothly tooled 
undulating surface and is to conform to the style and character of 
the carying in the church of Sta Maria dei Miracoli, Venice. 

Floor. 

The design and materiał of floor is to be the same as that of the 
chapel in Padua. The rough concrete will be finished about three 
inches below the finished floor leyel and contractor must do the 
necessary filling in with Meier’s Pozzuolan cement to bring the fin¬ 
ished floor up to the required leyel. 

The three steps with risers leading to main floor of church (in- 
cluding wide step on which rests the large columns of naye) are to 
be of white marble at least inches thick. All floors, steps and 
risers are to be rubbed quite smooth but not polished. 

Errors. 

Should there be any errors or discrepancies iu the figures giyen 
on the architects* drawings which can be discoyered by inspection, 
the same must be reported to them for correction before the work is 
cominenced. 
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Kubbish. 

Keep all rubbish carefully cleaiied up and reinove all such and 
all scaflPoldiuff &c. froin off the preinises at tlie completion of the 
work. 

The marble is to be as near like the marble in the original chapel 
of St. Anthony of Padua, in Padua, as can be obtained. A sample 
slab, 2 feet sąuare, is to be sent to the architects before the work is 
executed for their approyal, and the materiał furnished is to be 
equal to sample. 

22 Drawings.—All drawings and specifications are the prop- 

©rty of the architects; must not be used or cpoied in any 
other work; and must be returned to them at the completion of the 
work for which they were intended. If any be lost or destroyed by 
the contractor, they must be replaced at his expense. 

Contract drawings.—The following is a listof the drawings which 
form part of tiiis specification and on which the contracts are based : 

No. 144. Plan. 

No. 145. Eleyations A and E. 

No. 146. Eleyation B. 

No. 147. Eleyation C. 

No. 148. Eleyation D. 

No. 149. Eleyation F. 

All to a scalę of —1 ft. 

Additional drawings.—Additional detail and working drawings 
will be furnished as necessary from time to time; and it isdistinctly 
understood that all such additional drawings are to be of equal 
force with those cited, and the said additional drawings are to be 
considered as yirtually embraced within and forming part of these 
specifications and the contract to which they relate. 

The contractor is to abide by and comply with the true intent and 
meaning of all the drawings and specifications, and is not to ayail 
himself to the detrimeiit of the work of any manifestly unintentional 
error or omission, should such exist; nor fail to repeat and make 
perfect any parts obyiously so intended, though siraply shown or 
insufficiently expressed for the sake of breyity or to ayoid needless 
repetition. All writings on the drawings are to be considered as 
part of the specification. 

Dimensions.—Figured dimensions on the drawings are to be fol- 
lowed in all cases in preference to scalę measures. In case an error 
or discrepancy should appear, the contractor is to refer the same to 
the architects before executing the work. 

Defectiye work.—Any work madę without or not in strict con- 
formity with detail drawings, or differing from the requirements of 
the drawings and specifications, or defaced or injured through negli- 
gence of the contractor or his employees, will be rejected, and must 
be remoyed, and satisfactory work and materials substituted therefor 
without delay; and all other work injured, defaced or destroyed 
thereby must be madę good by the contractor in default. Should 
the contractor neglect or refuse to comply, the owner, or the archi- 
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tects acting for the owner, shall have tlie right after three days’ 
written notice to contractor, of employing other parties to make good 
the Work so rejected, injured, defaced or destroyed, and at the con- 
tractor’s expense. 

Subcontracts.—It shall be the daty of the contractor, upon three 
days’ written notice froin the architects, to disiniss forthwith any 
subcontractors or workinen as they may find incompetent or care- 
less. 

Guarantee.—The contractor is at his own expense to amend and 
make good any defects or faults in his work arising from defective 
or improper materials or workmanship, which may appear within 
twelve months after the entire completion of his work. 

23 Defective construction.—Should the contractor, or his em- 
plo^^ees know or think at any time that the construction, as 

shown by the drawings, is not calculated when executed to produce 
a secure and substantial result, it is his duty to stop further work on 
same and notify the architects in writing, and only proceed upon 
written order from the architects themselves. 

Jobbing.—The contractor must examine thoroughly the specifica- 
tions for all the trades, and execute all jobbing, &c., necessary in his 
work, when and as reąuired. 

24 3. A letter from Primo Fontana per O. Fontana to Heins 
and Lafarge, architects, which is in words and figures as 

follows: 

“ 725 19th St. N. W., 
Washington, D. G., 13th July^ 1897. 

Messi’s. Heins & La Farge, architects. Terapie court, 7 Beekraan 
Street, New York. 

Gentlemen : Referring to my contract with Miss Mary Helen 
Carroll, under datę of August 19th, 1895, relating to the interior 
marble finish of the chapel of St. Anthony of Padua in the church 
of St. Matthew, Washington, D. C., I take tlie liberty to cali your 
attention, as Miss CarrolTs architects, to the fact that it is imprac- 
ticable for me to put up any of the work in said chapel in its present 
incomplete condition, which I am reąuired by said contract to do, 
and it is utterly impossible for me to coraplete said contract until 
the walls of said chapel shall have been corapleted and the chapel 
placed under roof. 

I take the liberty to notify you that I have had all my materiał 
liere for morę than a raonth, ready to put up according to contract, 
and that I have been in Washington one month at heavy expense, 
waiting to perform my part of said contract, but have been delayed 
on account of the incomplete condition of the chapel. 

Very respectfully, PRIMO FONTANA, 

p. 0. FONTANA.” 

4. A letter from Heins & La Farge to C. Fontana, which is in 
words and figures as follows, to wit: 
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“ Heins & La Farge, architects, Tempie court, 7 Beekman St. 

New York, July 16,1897. 

Mr. C. Fontana, 1725 19th St. N. W., Washington, D. C. 

Dear Sir: We have your notę of July 13th, in which you notify 
us tliat you cannot go on with tlie marble-work of the chapel until 
the roof is on. We yenture to differ with you in regard to your 
interpretation of the clause in the contract to which you refer, for 
two reasons: 

Ist. That it is entirely practicable to. set your marble-work, so 
much of it, at least, as is necessary to support the masonry abovB 
which rests upon the marble. 

2nd. When I yisited Washington a week or so ago, at your request, 
we had agreed that you were to go ahead on this basis. 

We have, therefore, to request of you that you will carry out this 
understauding and coinmence to set the marble-work upon the out- 
side walls, so far as may be necessary to support the brick-work 
above. 

Our interpretation of the clause in the contract which relates to 
setting the marble after the roof is on refers to the arcade between 
the chapel and the church and to the slabs lining the walls. 

We wish to cali your attention to the fact that the generał con- 
ditions printed on the specifications provide that the architects are 
to decide disputes arising respectiug the true construction or meaning 
of the drawings or specifications. We are distinctly of the opinion 
that it will make a better piece of work to have the coJumns 
25 along the wali and the arches above them set in pl ace before the 

wali is carried up any higher, as the inside lining wali can 
then be properly bonded to the outside wali, and the columns them- 
selves can be anchored firmly in place. If you do not proceed as 
above, you will have to hołd yourself auswerable for any damagjes 
which may occur through your refusal so to do. 

Yours very truły, HEINS & LA FARGE, 

Per G. L. HEINS.” 

5. Letter from Primo Fontana per C. Fontana to Heins <fe La. 
Farge, which is in words and figures as follows, to wit : 

1201 20th St. N. W., 
Washington, D. C., ^th Dec., 189T. 

Messrs. Heins <fe La Farge, architects, Tempie court, 7 Beekman 

Street, New York. 

Gbntlemen: The work on the contract ofProf. Primo Fontana.in 
the chapol of St. Anthony of Padua, at St. Matthew^^ church, 
Washington, D. C., has progressed so far that it becomes necessary 
to reąuest that you forward at once to me the plans for the ceiling. 
Any delay in furnishing these plans will cause me considerable 
unnecessary expense, which I wish to avoid. You will recall tliat 
the price of this work was agreed to be $250.00: 

3—1287A 
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You will oblige me greatly by a prompt compliaiice witb my 
reąuest. 

Respectfully yours, PRIMO FONTANA, 

p. C. FONTANA. 

6. A letter froin Primo Fontana per C. Fontana to Heins & La 
Farge, architects, wbich is in words and figures as foliows, to wit: 

1201 20th St. N. w., 
Washington, D. C., 31s^ Dcc., 1897. 

Messrs. Heins & La Farge, architects, Tempie court, 7 Beekman St., 

New York city, N. Y. 

Gentlemen : I have to inform you that I am now ready to put 
up in the chapel in the cburch of St. Matthew^s the ceiling of 
decorative plaster-work called for in my contract with Miss Mary 
Helen Carroll under datę of August 19th, 1895, and I have further 
to inform you that nothing has been done towards putting in place 
the framework, including the lath, toreceive said decoratiye plaster- 
work, which you on the 16th instant promised me you would have 
done right away. 

You are hereby respectfully notified to have said framework and 
lathing put in at once and thereby save the expense to Miss Carroll 
that may resultfrom my having to wait to have said framework and 
lathing put in. 

Respectfully, PRIMO FONTANA, 

p. C. FONTANA. 

26 7. Also stipulation of counsel agreeing that the items and 

amounts stated in the bill of particulars attached to the 
declaration filed in this cause shall be considered as part of the 
plaintifif^s case without further proof thereof by the plaintiff, and 
shall have the same force and effect as if sworn to by the plaintiff. 

And further to maintain the issues on his part joined, tlie plain- 
tiff^s attorney read in evidence the deposition of Primo Fontana who 
in substance deposed and testified as follows, to wit: 

That he is forty-six years of age, a resident of Carrara, Italy, and 
at present employed as director of the artistic and industrial estab¬ 
lishment of Wal ton, Goody & Cripps, Limited, of Carrara, and has 
been so employed sińce the first of December, 1900, but prior to 
that time was an architect and sculptor, owning his own workshop 
at Carrara twenty-two years; that he obtained a contract for the 
performance of certain marble-work on the chapel of St. Anthony 
of Padua in the ’church of St. Matthew^s in Washington ; the work 
to be performed was a chapel in inarble with columus and arches, 
cornices, frieze, pilasters and carved capitals, all in the style of the 
fifteenth century, with payement of colored marbles and designs, 
and altar with rich bas-relief and all in imitation of the chapel of 
St. Anthony of Padua; that he does not know by whom the contract 
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was prepared but the same was sent to him for his signature 
by his agent at Washington and was signed by him, he thinks, 
in September 1895; that the names Guiseppe Lagomarsini and 
Bologna Perdinando were signed to the contract as witnesses 
to his signature; that the estimates for said contract were based 
upon designs and specifications sent him by his agent at Washing¬ 
ton, and that he receiyed a sketch of the work in 1893, and 
the regular designs and specifications in 1894; that he 

27 began the preparatory work on said raarble in the perform¬ 
ance of his contract assoon as his brother Coriolano returned 

from America in July 1895, and that he thinks, he madę his first 
shipment to America of said marble, which consisted of about 
seventy-five cases containing some of the pedestals, columns and 
arches in May 1896; and that substantially all the marble reąuired 
to execute said contract on his part was prepared and ready to be 
shipped to Washington in June 1896 ; but that he did not ship the 
marble when ready because he was informed by his agent in Wash¬ 
ington that the roof and walls were not ready to receive the marble 
in accordance with the contract and specifications; that he was pre¬ 
pared to commence the setting of said marble in the chapel of St. 
Matthew^s church in Washington, in June 1896, if he remembers 
correctly, as the first shipment madę in May had already arrived 
there; that his agents in America were Achille de Yecchi and 
Coriolano Fon tana; that he did not commence the setting of the 
marble when he was ready because the roof and walls in accordance 
with the contract and specifications were not ready; that he wrote 
many times to his agent, at Washington, ordering him to reąuest 
the architects and agents for Mrs. Robbins to hurry the completion 
» of the roof and walls in order that his marble-work could be set in 
place, and that his agent in compliance with his orders wrote many 
times to the architects and agents of Mrs. Robbins without ever 
having any reply from thein; that his agent wrote many times to 
the agents of Mrs. Robbins adyising them that the roof and walls 
were not ready to receive the marble, but that he does not remember 
the exact dates of these letters but is certain some were written be- 
fore June 1896 and after; that had he begun the setting of the 
marble when ready, he could have performed fully his 

28 part of said contract in three months at most after the arriyal 
of the marble at Washington, and that the time necessary for 

the transportation of the marble from Carrara to Washington would 
haye been about twenty to twenty-fiye days; and that had the walls 
of the chapel been completed on the first of June 1896 and the roof 
on he could haye fully completed his part of said contract by about 
the end of September 1896; that his agent adyised by letter the 
agents of Mrs. Robbons in June 1896 that the first shipment of 
marble had arriyed and that he was ready to commence the setting 
of the marble, and that between June and October 1896 and after- 
wards the agents of the defendant were notified concerning the con- 
dition of the walls and roof of said chapel, but he could not state 
how many times, and that he did not receiye a reply direct from 
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^henh That the drippings of mor tar and cement on marble, and 
%iu-water filteriug iu the walls where there is limę and cement, 
stajijs the marble, corrodes the polish and the water weakens the 
fastenings with wbich the marble is attached to the walls, affecting 
the solidit}^ of the work; that marble can be morę easily set in warm 
than in cold weather; that he paid his brother Coriolano Fontana, 
ten dollars a day and five dollars a day for expenses, for all the 
time he was in America from June 1897 to August 1898, and that 
he paid Christiano Zambelli four dollars a day from about the end 
of May 1897 until March 1898; that the loss and damage resulting 
to him in conseąuence of the defendanfs delay in completing the 
walls and roof of said chapel, was to him incalcu-able; that he was 
obliged to neglect other offers and refuse new ones, and therefore 
lost his clients and was obliged to sell his establishment at Carrara 
and accept eraployinent with Walton, Goody & Cripps, Limited, 
where he is now employed, and that he could not therefore, set a 
definite sum as representing his loss; that in the bill of par- 

29 ticulars there are items for extra storage because the chapel 
not being ready to receive the marble on its arriyal, he was 

obliged to place it in storage instead of in the church, and for extra 
cartage because he was obliged to haul the marble from the ware^ 
house to the church, and for interest because the walls and roof of 
the chapel not being ready to receive the marble work he was delayed 
five months in completing his work and receiving payment therefor. 

On cross-examination the witness testified that he did not go to 
America himself for the purpose of getting the contractfor the mar- 
ble-work in said chapel, nor did he send an agent, for the reason he 
had an agent in America at that time; that his brother, Coriolano 
Fontana, was sent to America in 1895 to close the contract, and that 
bis brother had no connection or interest in the contract other than 
his agent, but that he paid him a salary; that he did not come to 
America at an}’* time during the performance of his contract with 
Mrs. Robbins; that at the time he bid for the marble-work in said 
chapel, he knew the church and also the chapel were being built 
but he did not know by whom, and that he did not know that Mrs. 
Robbins onh^ contracted to be responsible for the marble-work in' 
said chapel, but he was surę, on the contrary, that according to 
article 7 in his contract she was responsible for all the work; that he 
was not informed by Heins & La Farge, the architects, that Father 
Lee was building the new St. Matthew’s church and also said chapel, 
and that Mrs. Robbins on]y contracted to be responsible for the mar¬ 
ble-work to be donein said chapel, nor was his agent Coriolano Fon¬ 
tana so informed by Mrs. Robbins or by Heins <fe La Farge, nor by 
George E. Hamilton, nor did Coriolano Fontana so inform the wit¬ 
ness; that he madę the first shipmeut of marble to America from 
Carrara by way of Genoa and that the same arriyed in Washington 
in the month of June, 1896, and that the last shipment of marble 
was madę in 1897 but he did not reraember the precise dale; that at 
the time he madę the first shipment he knew that the church 

30 and chapel were in no condition for him tobegiii the marble- 
work, being so informed of the fact by his agent, but that the 
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shipineiit was madę in order that tbe work on tłie waHs and roof of 
the chapel would be hurried. That he was informed by the a^ents 
and knew the conditions of the brick-work when he sent his brother 
Coriolano Fontana for the purpose of setting the marble, but that 
his reason for sending his brother, Coriolano, to America at that 
time was to compel Mrs. Robbins, or ber agents, to put tbe chapel 
in condition to receive the marble-work in conformity with his con- 
tract and to convince her of the necessity of doing the same—the 
delay in preparing tlie walls and roof being already too prolonged 
and having already cost him in conseąuence large damage ; that he 
was informed by his brother Coriolano, after he reached Washing¬ 
ton, that the walls were not finished and the roof was not on, but 
that he was not informed by him that it would reąuire several 
months before the marble-work could be commenced; that he per- 
mitted his employees to remain in America when he knew that 
they were unable to work on the chapel, for the reason that he 
thought Mrs. Robbins, or her agents, would hurry the work on the 
walls and roof, as was their duty in conformity with their contract 
and tliat he thought this work could easily be finished in three 
weeks; that he was informed by his brother Coriolano, after his re¬ 
turn to Italy in August 1898, that he had been advised by Mrs. 
Robbins to go back to Italy to remain there until the church and 
chapel were sufficiently advanced to permit of the marble being 
placed in position; that he knew nothing about the datę when his 
agent actually began the work, the efforts they madę to begin the 
setting of the marble, the conditions of the walls and roof of the chapel, 
nor did he liave an}'^ personal knowledge as to anything done by Mrs. 
Robbins or her agents, in regard to having the walls and roof putin 
condition to enable his employes to begin work, except what was 
written to him by his brother Coriolano; that his agents, 
31 after their arriyal ii\ Washington on the llth of June 1897, 
could have begun the setting of said marble at once, as there 
was no preparation of the marble necessary to be madę before it 
was set, because it was all ready to be set—the only time necessary 
to prepare for the setting of the marble was the time necessary to 
bring it from the warehouse and unbox it; he thinks his agents 
left Italy to go to Washington either the 27th or 28th of May 1897; 
that he never notified the defendant personally and never personally 
received any answers to notices sent,—the only notices given were 
by his agent; that the marble could not be set insaid chapel before 
the roof had been put on, given the conditions of the contract and 
specifications; that in answer to the ąuestion, “ Was there anything, 
if you know, to prevent your agent from setting the marble or the 
greater portion of it, before the roof had been put on the chapel,” 
the witness answered, Yes, tlie danger of storms and also the con¬ 
ditions of the contract and specifications; ” witness testified that he 
had a contraci; with Father Lee for four columns of Yerona red 
marble with bases of the same and capitals of white Carrara marble, 
and that he supplied the columns f. o. b. Georgetown, according to 
the contract, and that his agents did not put them up and that the 
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cost of these columns accordiiig to the contract was eight hundred 
dollars each, incłudiiig capitals and bases, f. o. b. Georgetown, but 
witness did not remember when the work was done; that had his 
agents been working in Italy instead of at Wasliington, he would 
have paid his brother Coriolano froin three to four dollars per day 
for this class of work; that Coriolano Fontana was not to receive for 
his work a certain percentąge of the contract piice for the work the 
witness had under contract in relation to the chapel; that he paid 
his brother, Coriolano Fontana, ten dollars per day with five 

32 dollars a day extra for expenses, and C. Zambelli $4.00 per 
day, but witness could not State precisely the ainount paid 

each employee during the time they were hired at Washington. 

Plaintiff further to prove‘the issues on his part joined, read in 
eyidence to the jury the deposition of Coriolano Fontana who de- 
posed and testified in substance as fołlows: 

That he is thirty-seven years of age, a resident of Carrara and by 
occupation an expert in inarble; that he has followed his occupation 
in Carrara, Sidney, Australia,Italy and iii America; that he knows 
both of the parties to the suit and that he is a brother to the plain¬ 
tiff; that he came to America in 1895 in the interests of his brother 
for the purpose of closing the contract with Miss Mary Helen 
Carroll, for the interior marble-work for the chapel of St. Anthon}^ 
of Padua in the church of St. Matthew’s in Washington, and that 
he obtained a contract from the defendant for the plaintiff for the 
interior marble-work on said chapel, consisting of finely carved 
marble—an altar, pavement, columns, bases and capitals, wain- 
scoating, arches, etc., three transparent alabaster Windows and deco- 
rative ceiling; and that the contract was signed by the defendant on 
the 19th of August, 1895, and by the plaintiff two or three months 
later, and that said contract was prepared in Washington by the 
defendant’s lawyer, G. E. Hamilton; that his brotheFs estimates 
were based upon drawings and specifications prepared by Heins & 
La Farge, which the plaintiff received through his agent de 
Vecchi in 1892 or 1893; that the witness returned to Italy in 
August 1895; that the plaintiff began the preparatory work on said 
inarble in the performance of said contract early in September 1895, 
and that the first shipment of marble to America was madę in 1896, 
but witness did not know exactly when; that substantially all 
the cut marble required to execute said contract on 

33 behalf of the plaintiff was prepared and ready to be shipped 
to Washington in June 1896, but same was not shipped be- 

cause the plaintiff knew from his agent that the chapel was not 
ready ; that the plaintiff wrote the witness to Australia that lie w^as 
prepared in June 1896 to commence setting the marble, but that 
witness did not know the conditions of the walls and roof at that 
time as he was in Australia; that in respouse to the ąuestion as to 
when the plaintiff was ready with the said marble did he begin 
woik of setting the same, and if not why not, the witness answered 
“ No, when I went to America in 1897 the chapel was not ready to 
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receiye the marble and conseąuently could not have been ready in 
1896; ” that on the lOth of Juue 1897 witness told the architects 
the chapel was not ready to receiye the marble and he begged theni 
to hasten the finishing of the walls and roof so he could begin the 
setting of the marble; that afterwards he wrote them seyeral times 
protesting against the delay but that nothing whateyer was done 
by the defendant or her agents in response to any notice until July 
1897, when they commenced the work on the walls; that if the 
plaintiff had begun the setting of the said marble when ready he 
could haye performed fully his part of said contract within two or 
three months, and that the plaintiff could haye completed his con¬ 
tract in three months at the outside; that the witness landed in 
New York on the 9th of June 1897, haying been sent by his brother 
to hasten the work and to superintend the setting of the marble- 
work in the chapel; that in June 1897 he found the walls of the 
chapel were built only twenty-two feet instead of about thirty-four 
feet, there was no roof and one side of the chapel was not en- 
closed; that on his arriyal in America he went to see the archi¬ 
tects and asked them if the chapel was ready. They told him it 
was not but asked him to put up part of the marble first and after¬ 
wards they would go on with the walls and roof. Witness toW 
them that the marble-work was too delicate to be ezposed to 
34 the weather. Then they told him to go on with the work, 
that Father Lee had a lot of work to giye him if he would 
please him; and that witness told them he would go to Washington 
and see what could be done.. That this conyersation took place at 
the architects’ office in New York; witness came to Washington on 
the llth of June 1897 to put up the marble-work in the chapel; 
that on his arriyal in Washington he examined the chapel and 
. found the walls were only twenty-two feet high, the chapel was not 
closed in and the roof not on, and the floor was two iiiches too high 
for the marble-work according to the plans ; that he wrote to the 
architects after his arriyal in Washington telling them he could not 
go on with the work in the present state of the chapel, and that he 
tried also to see the defendant or her lawyer but they were not 
there, being, as he was told, in Europę; that the architect, Mr. 
Heins, came personally to Washington in response to his notice and 
again reąuested him to go on with the work, asking him to make 
the risers one inch each higher to oyercome the error in height of 
floor; that lie told the architects he would do his best to go on with 
the marble-work and commenced it; that he attempted to do some 
of the work because the architects requested hiin to do so, and that 
he put up the pedestals under the arch at the opening into the 
church and about twenty-one feet lineal of wainscoating; but that 
he stopped work because of seyeral heayy thunder storms and the 
raili beating on the walls came down on the marble-work, staining 
it and softening the plaster in which the columns lyhich held the 
marble-work in place were imbedded, thus loosening the marble 
from the fastenings; that drippings of inortar or cement stain the 
marble and eat off the polish, that rain-water in itself has no 
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effect, but wliea drippin^ froin a wali in which tliere is ceniont 
or mortar it spoils the polish and stains the marble beyond^ 
repair; that if witness could have begun setting of marble in 
June, 1897, and’ continued, he could have fully coinpleted 

35 the Work according to said coutract within between two 
and three months; that witness saw Mr. Hamilton, the 

attorney of the defendant, at the end of July, 1897, and told him of 
the condition of the chapel and asked him to try and hasten the 
Work ; that Mr. Hamilton told witness he could do nothing and that 
he did not know where Miss Carroll was, but would try and get her 
address and communicate with her; witness told Mr. Hamilton that 
he was under heavy expense on account of the delay and that Mr. 
Hamilton said to witness, “ Don’t be afraid, all your expenses will 
be paid.” That witness did not see the defendant in Washington 
but did see her at the end of August, 1897 at Coney island, and 
that he informed her of the delay and asked her for an adyance 
of $5,000 on account of the contract, which was refused. Witness 
then told her of the condition of the chapel and asked her to hurry 
the Work on the walls, which had already commenced but was going 
very slowl}'. That defendant said she had nothing to do with the 
brick-work and declined all liability for the delay; that she advised 
witness to go back to Italy and wait there until the chapel was 
ready for the marble-work. That witness told her there was no use 
of his going back to Italy becaiise his brother^s Capital was all sunk 
in this job, and he would have nothing whateyer to do if he went 
hecause his brother had been obliged, under the circumstances, 
to refuse other offers; that after his yisit and conyersation with 
the defendant he returned to Washington ; that the work of build- 
ing the walls of the chapel was begun about the end of June or 
early in July, 1897, and that the work of putting on the roof 
* of the chapel was begun at the end of July or early in August, 
1897, and that witness commenced the setting of the marble on the 
18th day of October 1897, and tliat it was not possible for him to coin- 
mence earlier; that when he began the setting of the marble in 
October, he found the marble preyiously set was stained and 

36 loosened from the walls and the plaster between the wallig 
was rotten and that he was compelled to take it down; that 

at the time of the comraencement of the work of setting the marble 
in said chapel, the roof was only half on; witness further testified 
that he was further delayed for about two months on account of the 
failure to put up the framework for the ceiling; that he notified the 
architect seyeral times in October, Noyember and December 1897, 
and in January 1898 of the delay in putting up the framework for 
the ceiling; that he did not receiye the diagram of drawings of the 
decoratiye ceiling until early in February 1898; that the plaintiff^s 
part of the contract was coinpleted the 15th of March, 1898, and 
notice was giyen a few days before to Messrs. Heins & La Farge, the 
architects, and that finał payment was receiyed for the marble-work 
sixty-one days after the completion of the contract. Witness fiir- 
ther testified that marble can be set morę easily in warm* tham 
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in cold weather; that he received ten doli ars per day and five 
dollars per day for expenses from the plaintiff while he was in 
America attending to plaintiff ^s part of said contract; that he had 
one skilled marble-cutter, (Jłiristiano Zambelli, who came with liini 
from Italy, and he employed others in America; that he paid the 
said Zambelli four dollars per day and the other skilled laborers 
the same for eight hours^ work ; the witness further testified that he 
was delayed at least one hundred and fifty days from doing the 
plaintiff*'s part of the work on said chapel on account of the un- 
finished condition of its walls and roof and by not receiving the 
diagrams of its walls and ceiling in proper tirne; but that he did 
not know exactly what the total loss was to the plaintiff, but he 
knew the delay caused the plaintiff’s ruin; that the item for stor- 
age in the bill of particulars was for amount paid by witness for 
storiug the marble in warehouse during the one hundred and 

37 fifty days and that the charge for extra cartage was madę 
because the marble was hauled from the station to the ware¬ 
house and from the warehouse to the church, instead of directly to 
the church from the station; that if witness could have commenced 
the work in June 1897 he could have finished in three months at 
the most, but as he could not commence and was delayed for five 
months, interest was charged therefore for such time on the deferred 
payment. 

On cross-exaraination the witness testified as follows: 

That he came to Washington in 1895 in June or July, and that 
he did not remember whether he personally put in a bid for the 
work for the chapel of St. Anthony of Padua in St. Matthew^s 
church, but was of the opinion that he did; but that the finał bid 
on włiich the contract was awarded was put in by Achille de Vecchi, 
acting as agent for the plaintiff, in August 1895, and that the bid 
was addressed to either Messrs. Heins & La Farge, the architects, 
or Mr. G. E. Hamilton, attorney for the defendant; that the witness 
madę an examination of the plans and specifications of said church 
and said chapel and also examined the church or chapel so to be 
erected before the finał bid was put in; witness in response to the 
question as to whether or not he knew that Father Lee representing 
the parish-oners of St. Matthew^s church, was the owner of the church 
and chapel and that the defendant had no interest therein, or con- 
nection therewith, before the finał bid was put in, the witness re- 
plied, “ No, I do not think I did at the timę the bid was put in ” 
and that he did not think he was so informed at the time the bid 
was put in, by either Father Lee, Messrs. Heins & La Farge or Mr. 
G. E. Hamilton, or by some or all of them, but that he was so in¬ 
formed afterwards in 1897 by all of them; that the bid authorized 
to be madę was madę to Mr. G. E. Hamilton and all negotiations 
in relation thereto were conducted with him as the defendaut^s 
attorney. 

38 In answer to the ąuestion, Who were the architects em¬ 
ployed by Father Lee to superintend the construction of the 

church and chapel,” the witness replied, “ I cannot swear to it, but 
4—1287A 
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Heins & La Farge, I thiiik ; ” and witness further testified thafc the 
chapel was built by a contractor named Robert Clarksoii, that be 
did not know whether be was eraployed by Fatber Lee or not; tbat 
the church was built before he arriyed in America, that he could 
not say who the contractor for it was; that he was informed by his 
brother that de Vecchi wrote to the plaintiff froin time to time of 
the progress of the work; that witness left Washington in August 
1895 for Italy and returiied to Washington on the llth of June, 
1897; that witness was in Australia in 1896 and was informed by 
his brother by letter that the plaintiff had completed the prepara* 
tion of all the marble in Italy for said chapel, in June 1896, but that 
witness could not state how long it took the ińarble to reach Wash¬ 
ington ; that the plaintiff learned of the condition of the church and 
chapel in June 1896 from his agent Achille de Vecchi. In response 
to the question of what personal knowledge the witness had of any 
effort madę by the plaintiff to have the walls of said chapel built in 
the summer or fali of 1896, the witness answered, I only know of 
what my brother wrote me and what the architects told me when I 
arriyed in New York in June 1897, and that is, that my brother’s 
agent de Vecćhi had repeatedly reąuested them to hasten the com- 
pletion of the walls.” 

Witness further testified on cross-examination that he did noth- 
ing personally to hurry up the completion of the walls until 
June 1897 on his arriyal in New York, when he asked the architects 
to finish the walls and put on the roof, and afterwards he 
protested and wrote seyeral letters to the architects, and 
that he also had freąuent conyersations with Mr. Hamilton 
39 after his return from Europę in regard to the matter; that 
the witness could not state positiyely that the plaintiff eyer 
directly notified the defendant or her agents of the condition of the 
chapel, but witness was yery surę that they were so notified by de 
Yecchi, the plaiutiff^s agent, because the architects told him so and 
the witness did so himself after his arriyal in America in June 1897, 
both by letter to the architects and personal conyersations with Mr. 
Hamilton and with the architects; that the witness could not say 
from personal knowledge that the defendant receiyed any notice 
from the plaintiff about the condition of the work on the walls and 
roof of the chapel in the summer or fali of 1896; that Robert 
Clarkson was the contractor who had charge of the construction of 
the walls and roof of said chapel, but witness did not know by 
whom he was employed. That there was no preparatory work to 
be done on the marble after its arriyal in this country before the 
same was set in the walls in said chapel, but that eyerything was 
ready to be put up; that witness was in Australia between June and 
October 1896 and only knows of the notices giyen by the plaintiff 
to the agents of the defendant as to the condition of the walls and 
roof of said chapel between those dates from what the plaintiff told 
the witness and from having seen after his return to Italy the copies 
of the plaintiff^s letters to de Vecchi asking him to notify the defend- 
ant*s agents to hurry the work; that the agents referred to by the wit- 
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ness as having receiyed said notices are Heins & La Farge, the 
architects ; that both the witness and plaintiff knew of the condition 
of the chapel in Juiie 1897 and that was the reasoii that witness went 
to America to try to hasten the finishing of the chapel because they 
could not wait any longer; that witness caine to Italy solely at the 
direction of the plaintiff and on his arriyal in New York, 
the architects reąuested witness to go to Washington; that 
witness was informed by Messrs. Heins & La Farge and Mr. 

40 Hamilton in 1897, but was not surę about Father Lee, that 
the architects Heins & La Farge were employed by Father 

Lee to superintend the construction of said church and said chapel, 
and were not emplo3’^ed by the defendant ; that he saw the defend- 
ant for the first time after his arriyal in America in June 1897 at 
Coney island. In response to the ąuestion Is it not a fact that 
the chapel was sufficiently adyanced in its constructioii when you 
arriyed in Washington to permit your going to work on the marble 
portions of the building,” the witness answered, “ No/’ Witness 
further testified on cross-examination that the walls of the chapel 
were only twenty-two feet high when he reached Washington. In 
response to the ąuestion, Did you not inforrn the attorney for the 
defendant on your arriyal in Washington that the weather was too 
unsettled to start the work at that time but that you would begin 
work in about two or three weeks,” the witness answered, No, I did 
not.” Witness further testified on cross-examination that it was not 
possible for hiin to begin work on the first of July, 1897, that he 
tried to coramence and found it impossible to continue; that wit¬ 
ness was informed b}^ the architects that it was entirely possible for. 
him to proceed with the work at that time and was directed by 
them to so proceed, but that witness declined and protested; that 
witness had a conyersation with the architects in June 1897 at their 
Office in New York and later in Washington. When in New York 
the witness asked the architects just what was the condition of the 
chapel and told them he had come to put up the marble. They 
said the chapel was not finished but that witness could start the 
work and tliey wanted him to put up part of the inarbló, up to 
the arches. Witness told them he would try, then when they 
came to Washington to yerify .the leyels of the fioor they again 
reąuested witness to go on with the work. Witness stated 
that he would do his best but was forced to stop the 

41 work; that witness refused to carry on the marble-work until 
the chapel was under roof, stating as his reason that as the 

roof was not on and the walls were not up to the fuli height, some 
damage would be caused by the bricklayers to plaintiff’s work, also 
mortar and cement dripping on the marble would stain it beyond 
repair, and under the contract witness was compelled to deliyer the 
work thoroughly cleaned and undamaged ; that witness did not re- 
member saying anything about desiring the work to be an adyertise- 
ment for his brother; that Robert Clarkson was the contractor who 
did the brick-work on the chapel, but witness did not know by whom 
he was employed; that Mr. Guastayino was the contractor who put 
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the roof on said chapel, but witness did not know by wbom he was 
employed; that the witness did not know that these conkactors 
were under the sole control and direction of Father Lee and 
his architects, but witness reinembers of asking Father Lee to try 
and hurry up the work. In response to the ąuestion of “ State what 
cominunication you had, if any, with the defeudant in the summer 
of 1897 concerning the progress of the work on the walls and roof of 
said chapel,” the witness replied, “In August 1897,1 saw defendaut 
at Couey island. I informed her of the state of the chapel and re- 
ąuested her to let me have $5,000 on account of the contract, which 
she refused. Then I told her the work was going on slowl}'^ and that 
I had come to America to hurry it up. She said she could not help 
it and declined any liability for the delay. She then advised me to 
return to Italy and remain there until tlie chapel was ready for me 
to begin. I told her that was not possible because all my brotheFs 
Capital had been sunk in the job and he had no morę money to 
carry on other work, and he had refused already a good many or- 
ders and there was no use for me to return to Italy until I had fin- 
ished the contract. She said she could do nothing whatever 

42 for me.” Witness further testified on cross-examination that 
he attempted to comnience his work on said chapel in June 

1897 by direction of Heins & La Farge, architects, and put up the 
pedestals under the arch at entrance to the church from chapel and 
about twenty-one feet of wainscoating. In answer to the ąuestion, 
“ Was it not possible for you to erect a temporary roof or covering 
over the marble-work that you set so as to keep the rain from it,” 
the witness replied, “ It might have been possible, but in puttingup 
the perraanent roof they would have completely spoiled my work. 
I didn’t look into the raatter of a temporary roof because the contract 
said the roof should be on before I commenced my marble-work.” 

Witness further testified on cross-examination that when hestarted 
work in October half of the roof was on; that lie was not delayed 
after this by^ the roof, but by the delay in receiviug diagram of ceil- 
ing. In response to the ąuestion “ Was it not possible for you to 
put in all of the marble-work before the roof was put on except that 
portion immediately under the roof,” the witness answered, “ Not 
under the terms of the contract.” In response to the ąuestion, “ Did 
she (meaning the defendant) not inform you that she had no con- 
nection whatever with the construction of the walls or roof of said 
chapel, and that she was not persoually liable therefor,” the witness 
answered, “ Yes;” and that she further told witness that she had no 
control whatever over the contractors who were building said walls 
and said roof, and that she advised witness to retu-n to Italy to waifc 
until the chapel was in condition to put in his marble-work; that 
witness told her that all his brother^s Capital was sunk in this job and 
plaiutifif had no morę money to carry on other work, and there was 
not any use for witness to return to Italy until tlie contract was 
finished, and that his brother had been obliged to refuse other 
orders and so they had nothing to do; that when the 

43 defendant told witness that she was not respónsible for the 
work on the walls and roof of the chapel she referred witness 
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to Father Lee and his architects, Messrs. Heins & La Farge, as being 
the parties whoin he could consult in that matter; that plaintiff had 
a contract with Father Lee for furiiishing four marble columns with 
bases and capitals delivered in Washington, but witness did not re- 
member the total arnount received by plaintiff for this work. In 
response to the ąuestion, State what proportion of the marble-work 
could have been done before the roof was put on the chapel,” the 
witness answered, “ Nonę, because my brother was responsible for 
the damage and stains according to his contract.’^ Witness further 
testified on cross-examination that he was further delayed in his 
work on the ceiling about two months, between Deceraber 1897 and 
February 1898, on account of not receiving the drawings therefor; 
that the drawings for the ceiling were to have been prepared and 
furnished to the witness by the architects, Heins & La Farge; that 
witness saw the defendant after he had finally coiiiple*ted his work 
under the contract and asked her when she could pay arnount due ; 
that the negotiations with reference to the finał payraent on the con¬ 
tract were conducted with the Fidelity & Deposit Company of Balti¬ 
more ; that witness never madę any reąuest of the defendant either 
personally or in writing, to submit the matters in dispute between 
them in regard to the finał pa^unent, to arbitration; but that wit¬ 
ness did make such a reąuest of Mr. Hamilton, the defendant’s at- 
torney, by word of mouth, but did not remember the datę ; that 
witness had no financial iriterest whatever in the contract; and that 
he did not obtain any other contracts in America while putting in 
the marble-work on said chapel. 

The plaintiff further to prove the issues on his part joined, called 
W. L. Belt, a witness of lawful age, who testified in substance as 
follows: That his occupation is that of a bricklayer and that 
44 he has been engaged in that cal ling for about eleven years ; 

that he was employed in doing work on the church of St. 
Matthew^s in this city, and that he was employed by Mr. Clarkson 
and Mr. Fontana; that he began work there some time in Juiie 
1897 on the walls and roof, and that at that time the walls were 
twenty feet liigh; that the walls were to be about thirty feet high ; 
tliat he was engaged there in bringing.the walls up to the height of 
the roof about a month or six weeks and that the walls Ayere com- 
pleted some time in the latter part of July or August; that tlie work 
of putting on the roof was begun in September 1897 and was com- 
pleted the last of October; that the roof was composed of iron and 
terra-cotta; that he thinks Mr. Fontana began the setting of the 
marble-work after the roof was completed,—it was pretty cool 
weather and was about some time in November, and doesn^t remem¬ 
ber whether the roof was completed when Mr. Fontana began his 
work; that he was employed by Mr. Fontana during the whole 
time Fontana was working there, and that after Mr. Fontana began 
Fontana worked from 7.30 in the morning until any time from ten 
to twelye o^clock at night; that his only experience in marble-work 
consisted in the backing up of it; that the work that Mr. Fontana 
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did there was the interior fiiiish of said inarble, all carved and 
highly polished, the floor was of inarble laid in blocks of diainond 
shape; that plaster Paris is used by inarble-workers in setting 
marble; that cement and terra-cotta was used in putting on the 
roof and that the terra-cotta pieces were about twelve inches long 
and six inches wide, and an inch thick; that the walls were put up 
to receive the inarble linings and thelinings had to be put in by 
iron columns and holes had to be drilled into them and then into 
the inarble and it was put in the brick wali and then sunk into the 
marble; and in response to the ąuestion ‘‘ Gould this work be done 
in pieces, or did it have to go up all together,” the witness replied, 
It went up all together sir.” 

45 Q. “ Why did it have to go up altogether, the lining, the 
pilasters and pillars, and cornices there ? ” A. “ It is neces- 

sary to put up those columns before they could turn those arches 
over it.” 

Q. “ How would it be as to the slabs lining the walls ? ” A. That 
is all bonded together in behind these columns.” 

Q. “ Is it possible for any one to work behind one of these slabs 
if the pillars have been put in first?” A. “No sir, there is only 
froin an inch to two-inch space behind it.” 

The witness further testified that he was einployed at the church 
for about a inonth or six weeks in putting up the brick walls, and 
the witness in response to the ąuestion as to whether or not this was 
an iinusual length of time for putting up the walls answered, “It 
was sir, because we were not in a hurry about it, because we had not 
received the materiał for the roof; ” and that if they were in a hurry 
for it he was of the opinion that they could have put up the walls in 
a couple of weeks; that witness had seeii that dripping water froin 
cement wasapt to stain marble; witness did not remember how long 
Mr. Fontana was in this country before he could go to work setting 
the marble in the chapel, but knows it wasąuite a good while; that 
Mr. Fontana carne to the building every day to wait untił the walls 
were up and the roof on ; that after lie began the setting of his mar- 
ble-work Mr. Fontana was furtlier delayed in not being able to get 
some bearns and the wire lathing for his ceiling, but witness did not 
know how long he was delayed. 

On cross-examination the witness testified that he went to work in 
June, 1897, on the church structure and that he was employed at 
that time by Mr. Clarkson and that he saw Mr. Fontana at that 
time; that after they had started the work on the brick-work it pro- 
gressed as rapidly as could be expeeted for the number of men they 
had working on it, bht there were no unusual delays ; that 

46 after Mr. B^ontana started to work in the performance of his 
marble-work, he was further delayed waiting for the ceiling 

wliich he was to finish his workagainst; witness does not remember 
when Mr. Fontana finished his work; witness thinks he left 
there about ApriI; that witness worked for Mr. Clarkson until he 
went to work for Mr. Fontana some time in October; that his work 
for Mr. Fontana consisted in setting up marble and packing in 
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behiiid ifc and that Mr. Fontana worked his force until ten or eleven 
o’clock at night; that they used no cement at all in setting the 
marble but used plaster Paris, that cement was used for the brick- 
work; that Mr. Fontana had about ten men working for liim, 
laborers and all; that some of Mr. Fontana^s materiał was there 
boxed up. Witness thought it was packed in the celłar of tlie 
chapel, but did not think any of it was lying around on the ground 
exposed to the weather; that there was no materiał delay in the 
brick-work as far as witness knew, from June until October, while 
he was employed by Mr. Clarkson ; that after Mr. Fontana began 
to set his marble there was no materiał delay until April with the 
exceptioii of the delay occasioned by the absence of iron beams 
froin the roof, but the length of the delay witness did not know. 

On redirect examination witness testified that when he went to 
Work for Mr. Fontana in 1897 that Mr. Fontana had to take down 
some of the work he had previously done, the witness did not know 
how much he took down, but testilied that the work he took down 
was the first course of marble; in response to the ąuestion as to why 
he had to take the marble down, the witness answered, “ It had been 
exposed and the water had gotten down behind it and laid there. 
He felt as though the joints were notsufficient to hołd it and he took 
it down to start a new one; ” that there was no cutting or carying 
done at the chapel by Mr. Fontana but that all the marble was 
shipped here caryed. 

47 On recross-examination the witness testified in response to the 

ąuestion, “ Is it not a fact that that first course of marble was 
taken down by Mr. Fontana because it was set at a wrong height, at an 
improper height, and the architects directed it to be remoyed,” the 
witness testified, I don^t think so, sir. We didn^t haye to get in 
any new łeyels for to try it again ; that the marble Mr. Fontana 
took down was the marble which he put up during the summer 
while witness was working for Mr. Clarkson in putting the walls 
up; in response to the ąuestion ^‘So that Mr. Fontana did do some 
work before October,^^ the witness answered, He had to leaye the 
work, yes sir, because the stuff was coming down on him so that he 
could not stay underneath there.” In reply to the ąuestion “ What 
stuff?” the witness answered ‘‘Materiał such as the laborers dump¬ 
ing bricks, and we were cutting the bricks and the like up there, 
and he could not stay there and work. He was directly underneath 
our scaffold and it was impossible for him to work.” That Mr. 
Fontana recommenced his work in October after the scaffolds were 
out of the way. 

The plaintiff further to proye the issues on his part joined called 
James A. Clarkson, a witness of lawful age, who testified in sub- 
stance as follows: 

That he is a resident of Washington and by occupation a brick- 
layer and has been so engaged for about twenty years or morę; that 
he did work on the chapel of St. Matthew^s church in this city and 
was employed there about two or three years altogether by Father 




M telMO FONTAŃO VS. MARY MeLEŃ CARłlOŁL ROfej&TNS. 

Lee, the pastor of tlie cliurch; that he was employed and did soine 
Work there for a short time for Mr. Fontana lielping to set the 
marble; that to the best of the witness^s recollectiou iu the surnmer 
of 1897, the walls were up about twenty feet high, froin the level of 
the top of the floor, but were not read}^ to receive the roof—that the 
walls had not gone up high enough to receive the roof; that 

48 the walls had to go up twelve to sixleen feet higher than 
they were in the suramer of 1897, before the roof could be 

put on; that the walls were carried up the reąuired height some- 
where about the latter part of July or August; witness thought that 
they started putting on the roof some time in September, but witness 
did not know when the roof was completed; that Mr. Fontana set 
some marble a short time after he came here but stopped, but witness 
did not know for how long or why he stopped, nor when he resumed 
the Work of setting the marble; that witness was employed by Mr. 
Fontana some time near to December— the latter part of Noveinber 
or the first of December. Witness in response to the ąuestion as to • 
“ What was the naturę of the work which Mr. Fontana did up to 
the time you say he stopped in the summer time,” the witness an- 
swered, “ Weil it was the base.” 

Q. What was the character of this work he did there, Mr. Clark- 
son ? ” A. Weil the base, you know, is not handsomely caryed 
like the other work.” 

Q. “ I am speaking of the whole work. What was the naturę of 
it?” A. “It was a very nice job of carying, handsome work and 
verv delicate.” 

Q. “Have you worked much on marble?” A. “Ofif and on sir. 
Not a great deal.” 

Q. “ What effect has the dripping of cement on marble such as 
was used in this chapel—the drippings of cement from aboye?” 

A. “ Weil, cement will staiu marble.” 

Witness further testified that the roof of the chapel was put on 
with terra-cotta slabs an inch thick and about six or eight inches 
wide and iron was also used; witness did not know when Mr. 
Fontana arriyed in this country but thinks he came to this country 
about the time when witness was ready to put the balauce of 

49 the vyork up to receiye the roof; that they heard he was Corn¬ 
ing and they took the scafifold from the interior of the church 

or chapel and put iton the outside, so as to be out of Fontana^s way, 
to give him a clean sweep. 

On cross-examination the witness testified that his father, Robert 

B. Clarkson, was the contractor for the brick-work ; that witness was 
at work there some time during the summer of 1897, doing the 
brick-work and that it went along according to contract; that there 
was no delay on witness^s part in the execution of the work or on 
the part of the brick contractor. In response to the ąuestion “ Was 
there any delay that you know of that could have been ayoided,” 
the witness answered, “ The only time that I know of was in the 
roof,” but witness did not know what was the naturę of the delay as 
he had nothing to do with putting on the roof. 

And thereupon the plaintiff rested. 
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The defendaiit on lier part in order to prove the issues joined, 
testified in substance as foliows: 

That her fuli name is Mary Helen Carroll Robbins. That she 
was married in April, 1897, and that her niaiden name was Mary 
Helen Carroll and that she is the defendant in this suit and the 
person nained in the contract with Mr. Fontana. 

The witness was thereupon asked the following question, 

“ Q. I want to ask you if you a*’e the owner of the Śt. Matthew^s 
Church building here on Rhode Island avenue.” 

To which ąuestion objection was madę by the plaintiflf and sus- 
tained by the court. To which ruling an exception was noted by 
the defendant. 

Witness further testified that she was residing in Howard county, 
Maryland, at the datę of the contract and came to Washington to 
see Mr. Hamilton about the contract but did not remember the datę 
when she came; this contract was prepared in Mr. Hamilton^s office 
and was first executed by Mr. Fontana in Italy and then returned 
for her signature; the first time she saw Mr. Coriolano 

50 Fontana was at the Oriental hotel at Coney island, at the 
end of August or September, 1897. 

In reply to the ąuestion Did you receive any communication 
from, or have any iiiterview with Mr. Fontana from the 19th of Au¬ 
gust 1895 up to the datę of that interyiew at Coney island,” the wit¬ 
ness replied, “ I cannot remember whether he wrote to me or not, 
but I saw him then. That was the first time I saw him after the 
contract was signed.” 

Q. Will you please State the substance of the interyiew which 
took place on that pccasion.” A. ‘‘As far as I remember, he said 
that ne came oyer here and the walls of the chapel were not ready 
for the inarble to be put up and would I please hurry them. I said 
that I could not hurry them as I had nothing to do with the walls. 
I think he went on arguing about that and I think I said ‘ You had 
better go back or wait somewhere.’ He said that he was spend- 
ing a lot of money about it. I said I had nothing to do with the 
walls.” 

The witness further testified that at the time of the interyiew at 
Coney island Coriolano Fontana madę no claim against her for 
three thousand eight hundred dollars ($3,800), and neyer madę any 
claim before that time, and did not after that time until he brought 
suit; that she paid Mr. Fontana the contract price of twenty-eight 
thousand five hundred dollars ($28,500), as the payments came due,' 
that she paid the ten thousand dollars ($10,000) specified in the 
contract, oefore the work was cominenced. 

On cross-examination the witness testified that she neyer saw 
Primo Fontana, the plaintiff in the case, and that the interyiew she 
detailed as haying taken place at Coney island, was between her 
and Coriolano Fontana, the agent of the plaintitf. 

51 That in reply to the ąuestion “ Did you not on that occa- 
sion, adyise nim to return to Italy as you had nothing to do 

5—1287A 
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with this contract and was not responsible for it,” the witness an- 
swered, “ I think I remeinber saying that; I don^t remember my 
exact words.” 

Q. ** Did be tell you that his brother had already been delayed 
too long and had suffered great damage in conseąuence of it?” A. 
“ I don^t remember j ust what he said.” 

Q. “ Did he make any reference to the damage his brother had 
already suffered in conseąuence of the walls not being up and the 
roof on?” A. ‘^No, I don^t think he did.” 

Q. Did he complain of not being able to go on with the work ? ” 
A. “ He said he could not go on.” 

Q. “And he told you the reason why he couldn^t go on ? ” A. 
“ Yes, I think he did.” 

Q. “ Did he not tell you that his brother had nearly all of his 
Capital tied up in this work and reąuested you to adyance him some 
money on account of this contract?” A. “ Don^t remember of his 
saying that then ? ” 

Q. “ Did he ask you for an adyance of fiye thousand dollars ? ” A. 
“ I don^t think it was then he did that—in that interyiew.” 

Q. “Did you haye another interyiew with him?” A. “Yes, I 
had two interyiews with him—two interyiews at the Oriental hotel.” 

Q. “About the same time?” A. “ Yes, but I didn^t say much to 
him.” 

Q. “ Did he in any one or the other of those interyiews tell you 
that his brother had already suffered a great deal of damage ? ” 
A. “ I caii^t remember his saying that.” 

52 Q. “ Did he not tell you that his brother had most of his 
Capital tied up in the work and did he not ask you to ad¬ 
yance him fiye thousand dollars? ” A. “ He did ask me to adyance 
him money but I don^t remember when it was—whether it was 
through my lawyer or to me—he asked for an adyance.” 

Q. “And in this interyiew you disclaimed all responsibility for 
the building of the walls or the roof; did you not?” A. “Yes sir, 
I did.” 

The witness was recalled for further examination and testified as 
follows: 

Q. “ Will you please state to the jury what was the exteut of the 
authority of Mr. Heins in June 1897, as your architect and agent in 
the construction of this chapel at St. Matthew^s church.”* A. “ He 
had fuli authority froin me to look into eyerything and take charge 
of eyerything, because I didn^t want to be bothered about details 
which I didn^t know about. He had my fuli authority.” 

On cross-examination the witness testified as follows: 

Q. “ Had you giyen him any other authority than is conferred 
by the contract?” A. “No.” 

By Mr. Colbert : 

Q. “ What contract? ” 

By Mr. Minor : “ Had you giyen him any other authority than 
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is conferred by this contract ? A. Yes, there was a yerbal under- 
standing which I had with him which aiitedated the contract.” 

Q. “ When wasthat?” A. “It was sorae time before—do not 
remeinber the exact datę when this question of a chapel was spoken 
of by me.” 

53 Q. Did he have aiiy authority to enter into any contract 
for you on your behalf?” A. ** Yes, he had entire authority 

from me.” 

Q. ^‘To bind you in any way?” A. “Yes, I madę myself liable 
for any arrangements he madę.” 

Q. “ Can you tell us, in a few words, wliat was the naturę of the 
authority you conferred upon him, and how you conferred it? ” A. 
“ I do not remember the exact words, but it was arranged between 
us that Mr. Heins should look after the work and see that it was 
done, and anything that he thought should be done about it should 
be done by his direction and I would be responsible for any arrange- 
ment he madę.” 

Q. “And that was the work contemplated in your contract with 
Mr. Fontana?” A. “Yes sir.” 

Q. “That particular work?” A. “Yes, any work about the 
chapel.” 

Q. “You cannot approxi matę the datę of the understanding ? ” 
A. “No, I don’t remember the exact datę.” 

On redirect examination the witness was asked the following 
ąuestion: 

Q. “ Where was this arrangement madę?” A. “ It was madę at 
Mr. Hamilton’s office.” 

To the foregoing ąuestion and to the ąuestion asking for the ex- 
tent of the architecfs authority, in June, 1897, other than is con- 
tained in tlie written contract, the plaintiff by his counsel objected, 
which objection the court ov’erruled, and the plaintiff then and. 
there noted an exception, which exception was noted on the minutes 
of the court, and counsel for the plaintiff prays the court to sign and 
Seal, this his first bill of exceptions, which was accordingly 

54 done now for them this 30th day of January A. D. 1903. 

E. F. BINGHAM, 

Chief Juntice. [seal.] 

The defendant further to prove the issues on her part joined called 
George L. Heins, a witness of lawful age, who testified in substance 
as follows: 

That the name of his firm is Heins & La Farge, architects, and 
that witness had been practising as an architect in his own name 
sińce 1884, that his office is in New York, and as far as possible 
doing business all over the country. Witness did not remember the 
exact datę but thinks it was about 1895 that he became connected 
with the construction of the new St. Matthew’s church. It was 
about two years before this chapel contract was madę; that he had 
had previous experience in the construction of church buildings. 
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That the eoutracfc in this case was a reguł ar stock blank form, it was 
a printed form. Witness could not positiyely state he filled it in, it 
was filled in in typewriting; he neyer saw the plaintiff, Mr. Primo 
Fontana, but met his brother; that he met plaintiff’s brother some 
little time, perhaps a month or two, before the contract was signed, 
and thinks he met him at the witness^s office in New York city, that 
Fontana came to see witness about figuring on the work. 

In response to the ąuestion, “ It is proyided in this contract that 
Mr. Fontana should complete his work on or before the first day of 
October, 1896. Can you tell the jury why it was that he did not 
commence his work until the foliowing year ? ” the witness answered, 
“ He was not ready.” 

Q. ** Who was not ready ? ” A. Mr. Fontana.” 

Q. Do you know for what reason ? ” A. “ His marble was not 
there.” 

Q. “ So that, while he was reąuired to complete his contract 

65 ih October 1896, his marble was not ready until the following 
year?” A. “ He was not ready. It had not come at all 

until the following spring, as I recall it the spring of 1897.” 

The witness further testified that the marble-work was all cut and 
caryed in Italy, prepared to go into the building; that the marble 
was not in this country until the spring of 1897, during the winter 
or early spring of 1897 it cominenced to arriye—the first shipment, 
and that all that had to be done after its arriyal was to set it up 
and do the little fitting that is alwa 3 '^s necessary about the joints— 
sometimes there is a little cutting and trimming to make it fit ex- 
actly. 

Q. “Do you know when the marble arriyed in this country?” 
A. “ In the early spring of 1897.” 

Q. “ What stage of coustruction had the building reached at that 
time?” A. “ The walls were up, I think, to the leyel of the interior 
marble columns and the top of the shaft. 1 haye here a true draw- 
mg.” 

Witness further testified that the plaintiff could haye gone to work 
in the early spring of 1897 and that he directed him to do it. In 
response to the ąuestion “ For what reason did he not go to work,” 
the witness answered, “ He came to see me in New York and said 
the roof was not on and he couldii^t go to work. I told him that I 
had had the scafifold taken out frora the interior and put outside so 
as to complete the remainder of the outer wali from tne outside. I 
instructed him to go on. There was no reason why he should not 
go on. Then he agreed to do so, and came down here and started to 
set some of these bases. 1 came down about a week or so after that, 
after he got started, and found that he had set them about three- 
ąuarters of an inch too Iow, in fact it was due to his own error. 
He furnished the coluinns for Father Lee uiider a separate con¬ 
tract.” 

66 Q. “ Mrs. Robbins had nothiug to do with that ? ” A. “ No; 
he furnished these columns and bases and capitals under a 

separate contract. The height was figured in these drawings ; but 
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apparently in making them he did not allow anything for the 
joiuts so that when they were brought here and set up that extra 
thickness of the joints put this Capital about three-quarters of an 
inch higher than the correct figiired height. He started from this 
lilie (indicating) and we found it was not coming out on this level 
here (indicating). He had not appreciated that it wasiniportant for 
that cornice linę (indicating) on account of the decorationof theside 
wali, to come true with the linę given. The way he figured it, this 
linę (indicating) would not have come true. So I had hiin take 
down all the work he had set and to set it up again by the true 
level. Then he refused to go on.” 

Q. “ What reason did he give ? ” A. “ He said he could not. He 
said the rain would spoił it.” 

Q. What did you say to that ? ” A. “ I said that it could per- 
fectly well be protected.” 

Q. Ho w could it have been protected ? ” A. “ By putting a 
little shelter over it or a little canvas or some boards or some 
weather-proof paper. There is no difficulty about that.” 

Q. “ What kind of weather was it and what time of the year ? ” 
A. “ It was in the spring.” 

Q. “ When did he finally goto work?” A. “There was a good 
deal of talking and correspondence and one thing and another about 
it, and he finally said he would not go on until the roof was on; so 
he did wait until the roof was put on.” 

Q. “ What, if anything, did you say to hiin about protecting hitn 
from damage in the event that the marble was stained?” A. “ I 
told him that I would allow him the diflPeretice between the 
57 protection which he would have to put on the marble-work 
if the roof were put on as compared with what it would have 
to be i f he went on without the roof.” 

The counsel for the plaiutiff objected to the question being asked 
or answered. Which objection was overruled by the court, to which 
ruling of the court counsel for the plaintiff then and there duły ex- 
cepted and an exception was noted on the minutes of the court and 
the counsel for the plaintiff prays the court to sign and seal this his 
second bill of exceptions, which is accordingly done now for them 
this 30th day of January, A. D. 1903. 

E. F. BINGHAM, [seal.] 
Chief Justice. 

Q. “ What response did he make to that? ” A. “ That seemed to 
be acceptable to him.” 

Q. “ What did he say ? ” A. “ He agreed to go on.” 

Witness further testified that he did not know and never could 
find out why the plaiutiff did not go on with the work ; that he en- 
quired of him but got no satisfactory reply, that plaintiff’s agent 
said something about the work that he had done having been dam- 
aged in some way, but witness saw the work and could see no dam¬ 
age to it whatsoeyer; that the concrete floor was rough concrete 
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and was left several inclies below the proper level. The witness 
thinks there was a slight bulging iu the centre and that it had not 
been laid ąiiite true, but it was not expected that it should be tnie. 
It was near enough; that the coutract provides that the concrete . 
should be laid in the rough; that the plaintiff should put in the 
finished floor; that the plaintiff did not erect certain coluinns that 
were furnished by hiin but that all the plaintiff had to do was to 
deliver the coluinns here; that witness thinks the coluinns used in 
the chapel forming the wali of the chapel towards the nave came 
in the winter of 1896—that they came in the winter before Fontana 
came to set his brotheFs marble-work ; that witness knew de 

58 Vecchi and understood he was the plaintiffagent, that he 
came representing him; that witness had a letter from Mr. 

de Vecchi stating that the roof of the chapel was not on and that 
they were waiting to begin to set their marble-work, and that wit¬ 
ness wrote him in reply telling him that he wished the plaintiff to 
go on without waiting for the roof and witness thought that was in 
February, 1897, and tliat he received no reply to that letter, but that 
next thing he knew Mr. Fontana had arriyed ; that after Mr. Fon¬ 
tana arriyed in this country in 1897, witness thinks he came first to 
his Office, and that witness. told him at that time he wished him to 
gorightahead in the setting of his marble without waiting for the 
roof and it was then he agreed to do so. 

The witness was then asked the fol łowi ng ąuestion *. 

Q. “ Will you please explain to the jury why it was necessary that 
be should have done this work in that way ? *Explain the plans }mu 
had there and from your knowledge of the construction of build- 
ings, why it was necessary to improve these instructions.” A. “This 
is a cross-section (indicating). At the time these drawings were 
madę the outer construction was not fully determined. We were 
simply designing the interior of the chapel and the drawings for 
this (indicating) were madę subseąuently, so that the construction 
here (indicating) was not fully indicated. But the roof had to rest 
on this outer wali and run across to this side (indicating) and the 
roof was in turn supported by these coluinns (indicating). But we 
did not get tliose coluinns until, I think, the winter of 1896. Mr. 
Fontana furnished those coluinns for the church and we could not 
put the roof on until we built those coluinns so we had to get those 
coluinns and set theni before we could go any further. In addition 
to that, a further study of the details of construction convinced us 
that it would be really better to carry out this wali, this brick 

59 wali (indicating) and the rest of the coluinns and arches that 
would have to be built after this marble-work was set. This 

is the outer wali (indicating) which is connected with this lining 
and opposite each one of these coluinns there is a buttress. We 
came to the conclusion that inasmuch as this brick-work had to be 
carried out above the marble-work, in any event it would be better 
to build it all at once. We had one wali up to here (indicating) and 
we took the scaffold out and put it on the outside, so as to give him 
a chance to get next to the lining and we were to build the outer 
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wali froin the outside, at the same time this wali (indicating) was 
building from the inside, so as to hond the two together and make a 
better construction.” 

And the counsel for the plaiutiff objected to the ąuestion being 
asked or answered ; which objection was overruled by the court; to 
which ruling of the court counsel for plaintiff then and there duły 
excepted and the exception was noted on the minutes of the court 
and the counsel for the plaintiff prays the court to sign and seal this 
his third bill of exceptions which is accordingly done now for them 
this 30th day of January A. D. 1903. 

E. F. BINGHAM, [seal.] 

Chief Justice. 

Witness further testified that there was some brick-work that had 
to be doiie and was done after the marble-work was set in place. 
That the second wali was built after the columns were in place; 
that it was utterly impossible to put the roof on until these columns 
were in position. There was an arcade there; and witness thinks 
he did not get the columns until the winter of 1896 and that they 
set them and built the arch as soon as they could. In response to 
the ąuestion “After these columns came here from Italy, was there 
any delay in the execution of the work on the building,” the wit¬ 
ness answered “ We had waited at this level (indicating) so as to 
have him put these up.” 

60 Q. “ You waited on him for some time ? How long did you 
wait on him ? ” A. “ I could not say exactly, I do not know 
that we waited on him particularly except that—of course we did 
not start to carry up the work on this side (indicating) until we got 
these columns and the columns were put in just as ąuickly as possi- 
ble after tlie.y got here.” 

Q. “After the columns got here and were put into position was 
there any delay in the execution of the work?” A. “No, I do not 
think so except that his refusal to carry this on in this way obliged us 
to make morę elaborate construction for the roof to support it out¬ 
side, than we had originally planned. It was carried on as rapidl^^^ 
as it could be done, after we got to going.” 

Q. “ There was something about this photograph that you wanted 
to explain?” A. “ That simply shows that while the marble carv- 
ing was delicate, the marble itself was very substantial.” 

The witness further testified that Mr. Fontana^s marble arrived 
here in the spring of 1897 and that it was brought up to the 
grounds as it came and as we had place for it. Some of it did not 
come until the autumn of that year. Witness remembered going 
down to the customs-house with Fontana, that they needed some 
pieces and witness went with him to see if they could not hurry 
them up; that witness thought that some of the upper pieces did 
not arrive until the fali of 1897; that there was no cement used in 
any of the brick-work in connection with the marble, because ce¬ 
ment stains marble; only limę mortar was used; that limę does not 
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stain inarble for the reason that both are limę, marble is crystal- 
-ized limestóne, and that neither limę or plaster of Paris does any 
harm to marble if it comes in contact with it. Tlie witness 

61 did not see that there was any danger that would apply to 
Mr. Fontana from dropping cement from the roof or else- 

where in the building. In reply to the ąuestion of ‘‘ Was there any 
cement used in the roof,” the witness answered, Yes, but I should 
not have used the same construction in the roof probably. The 
roof that I had originally planned had steel beams across it.” Wit¬ 
ness further testified that when Mr. Fontana arrived in this country 
in Juue 1897 the walls were up sufficient height to enable him- to go 
on with the execution of his contract—that the walls were up a 
matter of about twenty feet. 

Q. “ Under the terins of this contract, which has been offered in 
evidence here, it is provided that ‘ The owner agrees to proyide all 
labor and materiał not included in this contract, in such manneras 
not to delay materially the progress of the work.* Was there any 
delay in furnishing labor and materiał in the work in any part of 
that buildiug which delayed Mr. Fontana ? ” A. “ If I understand 
that correctl}’, the only thing we had to proyide was the brick- 
masons who did those walls resting on the marble-work. That was 
the only part that concerned him.” 

Q. Did you have a sufficient number of brick-masons to do that 
Work? ” A. “ Yes, Mr. Clarkson did that work.” 

Q. ‘‘And did it promptly and satisfactorily ? ” A. “Yes.” 

Witness further testified that he employs a great many superin- 
tendents for superintending that kind of work and that witness was 
of the opinion that $15.00 a day paid to Mr. Fontana would be a 
large price to pay to any man for this work; that the carying had 
already been done and that all that was necessary was to set it in 
position and that a reasonable price to pay a superintendent 

62 for this work witness thought certainly should not be 
morę than $50.00 a week, that that would be a yery good 

price; that when the marble arriyed in this country and during the 
course of construction, it was protected from the weather by being 
boxed up and sometimes it was protected by burlapsand sometimes 
by paper, that it was not waxed oyer or anything of that kind put 
on the face of the marble; that Mr. Fontana agreed to go on with 
the work according to the change witness suggested, that Mr. Fon- 
tiina did actuałly commence to do his work in the spring or early 
sura mer, soon after he came, that he did a little work—a few pedestals, 
but stopped and began again late in the autumn; that when he began 
in the autumn he madę no claim of any sort except to State that he 
had been delayed—he was continiially stating that, but he presented 
no claim against the defendant, and that witness heard of no claim 
for a money payment until he heard of this suit; that after plaintiff 
concluded his contract he was paid the finał payment. Witness 
thinks he did not make any claim at that tirne against Mrs. Rob- 
bins and that witness knew nothing of any claim until he heard of 
the suit. In response to the ąuestion “ Was there any occasion for 



t^RlMO VS. MARY MELE^^ CARROLŁ RORRTNS. Al 


any extra storage at the customs-house/^ the witness answered, “I 
think he would have had to provide storage in any event.” 

Q. Was there any delay that would necessitate extra storage or 
additional storage ? ” A. Instead of going on he waited until the 
roof was on and of course that period could be called delay, I pre- 
sume/' 

Q. He might have gone on and ayoided that expense ? A. 
** Yes, that was what I wished him to do.” 

Q. ^*And the same, I suppose, on the item of extra cartage, and 
interest on the delayed payment of $18,500? ” A. “ I presurae that 
is all in the same class.” 

63 Q. I belieye you haye stated and if not I wish you would 
State, how Mr. Fontana could haye protected his work as it 

went up without the roof being on.” A. “ He could haye put some 
boards oyer it or he could haye put metal oyer it. He could haye 
scooped out along a joint and inserted metal—which perhaps would 
not be desirable as it might possibly haye rusted it some, although 
bright tin would not—or he might haye used waterproof paper.” 

Witness further testified that there was no cement used there on 
the brick construction until the outer wali, he thought, was built. 
The outer wali, that was not in contact with this wali at all and that 
was being built from the outside, was built with limę and cement 
inortar, that no cement mortar was used on inner walls and as a 
matter of fact witness knew of no cement comingin contact with the 
marble and neyer saw any stained marble by what was used in the 
roof, and that he thinks he would likely haye seen it had there 
been ; witness has had experience in church-building and has built 
a great many and that the form of construction that witness directed 
Mr. Fontana to pursue, was such as was reasonably sufl&cient to ex- 
pedit© the work; witness has built churches in New York city; that 
witness has searched for letters from Mr. de Yecchi but was uuable 
to find them; that witness moyed his office within the year and a 
great many things had gotten mislaid; witness may haye reeeiyed 
some letters from de Yecchi bnt does not recall any special ones that 
are not in eyidence. 

Witness was thereupon asked the following ąuestions, 

Q. “ What was the extent of your authority as representing Mrs. 
Robbins to superintend the erection and construction of this build- 
ing, the work that Mr. Fontana contracted to do, and what was your 
authority to yary or alter or modify the form of construction 

64 and the time and manner of construction?” A. “ I had the 
usual authority of an architect.” 

Q. “What was that?” A. “I was supposed to haye charge 
of the work. I am supposed to direct the contractors when to 
begiii and how to do their work, the order in which they shall do it 
and when to start and when to stop.” 

And the counsel for the defmdant objected to these two ąuestions 
being asked or answered; which objection was oyerruled by the 
court; Ao which ruling of the court counsel for the plaintitf then ©.nd 
6—1287a 
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there duły excepted and the exception was noted on the ininutes of 
the court, and the counsel for the plaintifif prays the court to sign 
and Seal this his fourth bill of exceptions, which is accordingly done 
now for them this 30th day of January, A. D., 1903. 

E. F. BINGHAM, [seal.] 

Chief Justice. 

On cross-examination the witness testified in substance as follows: 
That in June 1896, they built the foundation, they built the base- 
ment, but witness thought that the walls were not up at all at that 
time, that witness^ recollection was that the foundation and basement 
were built up to the main floor level, the level at which this marble- 
work comnienced, and was covered over and asphalted and left 
during the winter, and that that height would be about ten or twelve 
feet above sidewalk ; that the grades there are rather confused and 
there was a great deal of lifting and lowering. In reply to the ques- 
tion “ What was the height of the walls in October 1896, that is at 
the time when the contract called for the completion of Mr. Fontaiia^s 
Work,” the witness answered “ The best of my recollection is that we 
did not commence to carry the walls above what you cali the chapel 
floor linę, until the earły spring of 1897.” 

Q. “ Is it not a fact that you did not begin to do any work 
65 on these walls until the latter part of June or July 1897? ” A. 

“No; we had them up in the early spring. We liad them 
up ten or twelve feet in June 1897, perhaps morę. I can give you 
the exact height if you wish, but it was a good height.” 

Witness further testified on cross-examination that the drawings 
and specifications reąuired the walls to be about thirty feet high, 
and were up possibly fifteen feet in June 1897. 

Q. “Thirty feet?” A. “About thirty feet. About twenty-six 
and four feet morę.” 

On further cross-examination the witness testified that the plans 
and drawings were submitted to the plaintiff in this case for his bid, 
in 1894, and that the drawings on which the plaintiff figured are 
dated the 28th day of August, 1894, and a copy of the specifications 
were sent to the plaintiff at that time; that the brickłayers began 
the work of carrying up the walls to the reąuired height after the 
plaintiff refused to go on with the setting of his marble, that would 
perhaps make it in July or August or some sucli time; that after 
the plaintiff protested against setting his marble before the walls 
were up to the height reąuired according to the plans and specifica¬ 
tions, the witness did carry the walls up to the fuli height after the 
plaintiff refused to go on; that Mr. Fontaua did protest against 
going on until the roof was on and the walls up; that the contract for 
putting on the roof was let during the summer of 1897 because it 
was finished in the early autumn of 1897; that the work on the 
roof was begun during the summer—as soon as the walls were up 
we put the roof on and it was completed witness thought in Septem- 
ber, but witness was not positiye; at the time Mr. Fontana 
began to set his marble in the fali of 1897 the roof was only par- 
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tially on. He started under tbat part of the roof we had put on and 
went along the main wali and we finished the rest of the 

66 roof; that that part of the roof was put on under which he 
was working; that Mr. Fontaiia began to set his inarble-work 

about the first of October or in that neighborhood; that when Mr. 
Fontana came to this country in June 1897, he called on the witness 
shortly after his arrival and called witness^s attention to the condi- 
tion of the wallsand roof at that time,but witness had called Fontana^s 
attention to it ve.ry much earlier. That Fontana said nothing 
about the delay at that time nor did he reąuest witness to hurry the 
coinpletion of the walls or roof, so that he could go on. He spoke 
of the situation and witness told Fontana that he wanted him to go 
ahead with his marble-work and that witness would carry the other 
wali up as fast as he needed it. 

Q. “ Did he tell you that he could not do that? ” A. No.” 

Q. That he was afraid of injury to his inarble from setting it 
under the opeii sky, or words to that effect? ” A. “ No, he said 
nothing about that at that time.” 

Q. Did lie not tell you that all of his marble^was in this country 
ready to be set ? ” A. “ No, it was not all here. There was only a 
part of it here.” 

Q. “ Did you not tell him in that interview to corne here to Wash¬ 
ington to set the marble-work and try to do it to please Father Lee, 
as Father Lee had other work for him to do.” A. “ I may have said 
somethiug of that kind. He knew there was a great deal of work to 
be done in the building.” 

Q. “ I am simply asking you if you did not tell him to come here 
and try to do the work, and try to please Father Lee, as Father Lee 
had morę work for him to do ? ” A. “ Something to that eflPect.” 

Q. “ He came to Washington shortly after that iiiteryiew with 
you?” A. “Yes.” 

67 Q. “ You got a letter from him a few days afterwards tell- 
ing you of the condition of the floor?” A. “ Very possibly ; 

I can’t recall exactly.” 

Q. “ Did he not write you and notify you that the floor was two 
inches too high ? ” A. He wrote and told me something of that 
generał tenor.” 

Q. Did he reąuest you to come down and verify the level of tłie 
floor ? ” A. Yes.” 

Q. “ Did yo\i not come here and yerify the leyels ? ” A. I did.” 

Q. “Did you not find they were wrong?” A. “I found he was 
wrong. There was an error in the length of the large column. He 
had not kiiown that apparently.” That witness did not know who 
set the pillars that rested on the floor—which were an inch too Iow, 
but thinks it was done by Mr. Clarkson ; that the setting wasaccord- 
ingto the plans and specifications but the columns were too longby 
about an inch, and that this was oyercome in the rough work, by 
adding to the risers of the steps and a little morę concrete was put 
on the floor to leyel up. 

Q. “ I understood you to sa}*^ that nonę of.the marble was shipped 
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to thiś country until tlie spring of 1897 ? A. Nonę of the marble 
for the chapel, so far as I know.” 

Q. “ Do you know whether or not there was any shipped here in 
1896 of your own personal knowledge ? ” A. “ Not of my own per- 
sonal knowledge/’ 

Q. “ Mr. Fontana says there were seventy-five cases shipped here 
in June 1896. Gan you deny that of your own personal knowledge? ” 
A. “ No, I do not.” 

Q. “ Then when you. testified that no marble came here until 
1897 you did not know it positiyely?” A. “I don’t knoW 

68 positively; I only know there was no marble on the ground 
at the building; whether it had beeu at the customs-house or 

not, I could not say.” 

Q. “ There might have been seventy-five cases or one thousand ? ” 
A. “ There might have beeu a huudred thousand lin the customs- 
house. ” 

Q. “ You were in New York most of the time?” A. “ Yes sir.” 

Q. “ During 1896, we will say January 1, did you receiye any 
Communications or letters from Mr. de Vecchi who is referred to as 
beiiig the agent of Mr. Fontana?” A. “I received a letter from 
Mr. de Yeechi, I think in 1897, complaining that the roof was not 
on, and the walls were not up. I replied to that letter. ” 

Q. You are not positiye whether it was in 1896 or 1897?” A. 
“ I am not positive, I think the letter is here.” 

Q. ‘‘ You had several letters from Mr. de Yecchi ? ” A. Yes, we 
were in correspondence. It was a pretty important piece of work.” 

Q. *‘Are you positiye you only received one letter?” A. “I 
may have receiyed several letters. We were in correspondence 
generał ly.” 

Witness further testified that he received two letters calling atten- 
tion to the condition of the walls and roof, one from Mr. de Yecchi 
in the early spring, or in fiict in the winter, in February, and another 
from Mr. Coriolano Fontana in June. That witness remembers of 
receiving but one letter from de Yecchi about the walls and roof but 
said he may have received others; witness knewof the condition of 
the walls and roof between 1896 and 1897; witness had some cor¬ 
respondence with the plaintiff in the case, in 1896 and 1897, but 
wilness did not reraember writing any letters hurrying Fontana 
on with the work in 1896, but may have notified Mr. Fontana 

69 before June 1896 or before the first of October 1896, that he 
he had not much time to lose and to hurry on with his work, 

but witness did not recall writing such a letter, but usually calls the 
attention of the contractors to things of that sort if they are behind 
band, as a matter of course. That the walls were to be built around 
three sides of the chapel—in the arcade the walls came within two 
iuches of each other, and above the arcades they spread out to per- 
haps a couple of feet; the oiitside walls were being built with 
cement and limę mortar mixed—a little cement was put in with 
the lirae; that there was an inner wali of brick-work put up with 
limę mortar between the outside brick wali and the marble lining 
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put up by Fontaua, that the iiiner wali was from eight to twelve 
hiches. 

Q. ‘‘ You have stated iii your direct exaininatioii that you after* 
wards came to the conclusion that it would have been a hetter piece 
of Work to carry both these walls up together, in order that the two 
might be bouded together?” A. “ Yes.” 

Q. ** That was not accordiiig to the original plaiis and specifica- 
tions? ” A. “ It was not according to the original intention.” 

Q. That was an afterthought with you, after Mr, Fontana came 
in 1897.” A. No, I came to that conclusion in making the de- 
tailed drawings of tlie rest of the brick-work—of the walls and of 
the roof—that it was a better construction. The marble drawings 
were madę before any details were madę of the exterior structure 
at all.” 

Q. “ Is there anything on the drawings or in the specifications 
that would indicate that there should be any such connection as 
you have just stated between the inside and the outside walls, that 
is they should be bonded together and all togo up together?” 

70 A. I don^t belieye there is anything about that.” 

Q. “ Did you ever notify the plaintiff that you had changed 
the original drawings and that you wanted the two walls to go up 
together and to be bonded together?” A. “I notified de Yecehi. 
I don^t think I ever notified Primo Fontana.” 

Q. “ Do you know when you notified Mr. de Yecchi ? ” A. ‘' That 
was the letter I was speaking of. I think that was in the spring of 
1897, in February. I think I have a copy of that letter here if you 
wish to see it.” 

Q. “ How much of the marble was here in October 1896 if you 
know ? ” A. “ I don’t believe any of it was.” 

Q. “ i am not asking you what you belieye, I want your personal 
knowledge.” A. “ Of my personal knowledge, I do not.” 

Q. “ You State in your direct examination that Mr. Fontana did 
not go on with his work because he was not ready to go on because 
nonę of his marble was here? Will you please explain what ^mu 
mean bv that?” A. “Did I state that? ” 

Q. “ I so understood you in your direct examination, to state that 
Mr. Fontana did not go on with his work because he was not ready 
to go on.” A. “ I don^t recall haying said it.” 

Q. “ Then you were mistaken when you madę that statement, if 
you did make that statement?” A. “I must haye been mistaken 
because he had marble here.” 

Q. “ He might haye gone on with his work if he had been in this 
country in 1896 so far as marble was concerned.” A. “ If he had 
his marble here he could haye gone on.” 

Q. “ You do not know that he had his marble here?” A. “ I do 
not know.” 

Q. “ You were mistaken when you madę the statement that Mr. 
Fontana was not ready to go on with his work because he 

71 did not haye the marble here.” A. “ If I madę such a state¬ 
ment—I didn^t, of my own personal knowledge know whether 

he had marble here in 1896 or not.” 
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Q. Of your owa persona! knowledge, then, if you did state in your 
direct exainination that Mr. Fontana was not ready to go on with 
his Work in 1896, in June, July, August, Septeinber or October, be- 
cause he did not have his inarble here—if 3^011 did make that state- 
ment you were in error, were you not?” 

A. “ I was in error.” 

The witness was here shown a letter which he identified and the 
same was introduced in evidence and read to the jury. The letter 
is in words and figures as follows: 

“ Heins & La Farge, architects, Tempie court, 7 Beekman St. 

New York, 18^^ March, 1896. 

Prof. Primo Fontana. 

Dear Sir : We enclose approved photograph of caiwings. Have 
3 ^ou yet sent those of capitals and arches? We would liketo have 
them as soon as possible, as there is no time to lose. 

Yours truły, HEINS & LA FARGE.” 

72 On further cross-eKamination the witness testified that the 
marble was dęli ca te and was quite elaborately carved, and 

some parts of it very highly polished, and that on the whole it was 
a very fine class of work, artistic and a good kind of work, and was 
rather expensive ; that the witness thought there was no danger at 
all so far as Fontana was concerned in putting up the marble-work 
before the roof was on; that had he gone to work before the roof was 
on his marble might bave been stained and might have been broken 
unless the marble was protected. In response to the ąuestion of what 
kind of protection would be iiecessary to prevent breakage from the 
tile roof, the witness answered, “ A board protedtion—I do not con- 
sider the marble was in as much danger after it is built into the 
wali as it was in coming here from Italy.” 

Q. ‘‘ I am asking you about putting on of this roof, and whether, 
if a piece of tile had fallen down, it would not be likely to 
damage? ” A. “It was not likely to damage Mr. Fontana an 3 L” 

Q. “ Was it not likely to damage the inarble?” A. “It might, 
and if it were not protected it certainly would.” 

Q. “ Is it usual to put up that class of work until the roof is 
on ? ” A. “ Yes, in a certain sense it is, because every basilica that 
has ever been built bas been built in the wa}' I proposed to build this 
building. The columns must be set, the walls built above them, 
before tlie roof goes on.” 

Q. “ What columns are you referring to no w ? ” A. “ I am refer- 
ring to the marble columns and arches.” 

Q. “ That condition was not originally contemplated when the 
drawings were submitted to Mr. Fontana? ” A. “ It was not origi¬ 
nally contemplated.” 

Q. “ Was there any danger of bricks falling from these walls 

73 wbile they were going up ? ” A. “Yes.” 

The witness further testified on cross-examination that there 
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is iron-work in the roof but they are tie-rods not girders. It is a 
flat-tile arch roof with these angle irons as tie-rods to prevent 
it spreading; that there are a good many of these iron beams; wit- 
ness testified that he thought the red Yerona columns that were or- 
dered by the church were ordered in October 1895 or in the spring 
of 1896; that these columns had iiothing to do with the contract 
with the plaintiff and forined no partof it,but that they were neces- 
sary to the building of the chapel; that there was marbie pan- 
nelling against the inner wali of the chapel and that it went up to 
the top of the arches where it terminated; that had the columns 
beeii put up first the pilasters and wali fastenings could not have 
been put readily in place. It would have to be put up before the 
columns. That the idea was to put the slabs against the wali in the 
recess, as it were, build out froin there and tlien set the columns, 
and then put on the arch and then go on with the other work ; that 
the lining had to go against the wali first, that witness thought it 
would not have been practicable to put this lining up back of the 
columns if the columns had been put up first. The witness was 
then asked the foliowing ąuestions: 

Q. “ Then these columns and pilasters could not go up until the 
slab or lining had gone in?” A. “It was my intention to have 
them go in.” 

Q. “ The brick wali had to go up in order to allow that to be 
done?” A. “The brick wali was up to the required height for 
that.” 

Q. “As reąuired by the specifications?” A. “Not to the fuli 
height; but it was up to the lieight necessary for this work.” 

Witness further testified that the drawings indicate that the 
74 marble arches are to support the brick-work; that the contract 

in this case was only a printed blank but witness could not 
recall where it was filled up, whether it was in Mr. Hainilton^s office 
or in his own. That between June 1,1897^ and October 15, 1897, 
witness testified that he probably saw Mrs. Robbins, the defendant, 
that he recalled seeing her once in the Waldorf in New York in the 
wiuter time; that he had no conversation to the best of his recollec- 
tion with defendant in regard to this contract with Fontana in that 
interyiew but that they discussed the work of building the chapel 
in a generał way, what was doing, and all that; and in response to 
the ąuestion as to whether or not witness ever reąuested Mrs. 
Robbins to enlarge his powers under the contract, he answered, 
“ No.” 

Q. “ Was the subject ever discussed between you ? ” A. “ Not 
that I know of.” 

Q. “ Did she ever increase your powers under this contract ? ” A. 
“ No, I doiiT think she did.” 

Q. “ Then the only authority which you had for superyising this 
work, was the authority conferred upon you by the contract?” A. 
“ Bv my original appointinent by her.” 

Q. “ I mean that^all that authority for the doing of this particular 
contract, for this particular work ? ” A. “ My relations with Mrs. 
Robbins were not affected by this contract in any way.” 
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Q. “ Di(l you have aiiy enlarged authority from Mrs. Robbins 
after the contract was eiitered iuto?” A. ^‘No; I never had any 
discussion with ber on the subject/^ 

Q. ^‘Then the only authority you had from her was derived from 
the original appointment ? A. “ Yes, as architect/^ 

Q. “From the contract as entered into between the plaintiff 
and the defendant so far as this contract is concerned?” A. 
“ Yes.’^ 

75 Witness on further cross-examination testified that he does 
considerable work all over the country and that his price is 

increased when his work is farther from New York, than when it is 
iu New York; that he charges travelling expenses; witness did not 
remember that he ever paid any superintendent as much as $10 a 
day ; but that he raight have paid that much; that when he sends 
his superintendents or supeiwisors to work away from New York 
that he does not pay them extra as a rule, but allows them travelling 
expeuses, and as to whether or not he allows them for board and 
keep, would depend entirely upon ho w long they would be away, if 
for a week, he would allow their expenses, if for six months, witness 
would not expect to pay living expenses; but that he has paid liv- 
ing expeuses sometimes. and travelling expeuses to his superintend¬ 
ents, and that he raight have paid as much as $10 a day for their 
services; that he does not consider $1 a day excessive for wages for 
a skilled workman, that most of the workmen in this country receive 
about that amount and that sorae would get morę than $4 a day. 

Q. “ When you reąuested Mr. Fontana to come here, or at the time 
he came here in June, 1897, did you ever after that time have any 
conversation with, or notify Mrs. Robbins of your having directed 
him to come here and go on with the work?” A. “I did not.” 

Q. “ Did you ever have any coiwersation with her regarding it?” 
A. “ No.” 

Witness further testified on cross-examination that he had been 
engaged as an architect sińce 1884 and from that time down to the 
time he took the contract for the building of St. Matthew^s church 
he had built and finished a church in New York city and one in 
Brooklyn, and tliinks he started one in Proyidence, but they were 
all he could think of, but that there were others, and that some of 
the church es had morę or less inarble; that there were raar- 

76 ble chapels intended to be placed in the church in Proyidence, 
but the whole church was to be liued with marble, generally 

after the manner of St. Matthew’s church ; that he had neyer built 
a church containing a cliapel exactly sirailar to the one in St. Mat- 
thew^s church ; that he had built a church containing achapel but 
did not remember that any of them were lined with marble to the 
extent of this; that there was a course of marble wainscoating, and 
that sort of thing, but not going to the fuli height of the walls; that 
he had never built a chapel containing as much marble as con- 
tained in the chapel in St. Matthew^s church; thatwhilecontaining 
as highly polished marble it did not contain as much in extent; 
that he has never built a church sińce 1895, containing chapels ex- 
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actly similar to the one here in this churcb; that he lias just com- 
pleted a very important chąpel in New York that is. lined with stone 
and marble, which is similar in generał character but not in archi- 
tectural style. 

Q. “ Do the plans and specifications in regard to. the work to be 
done in this chapel contain the clause that the roof shouldbe put on 
before the marble-work is completed?’^ A. ‘‘ No.” 

Q. “ Did the clause of the contract or specifications in regard to 
that work contain any provision as to the risk to be assumed by the 
contractor as to stains, spots, etc. ? ” A. Yes.” 

Q. “But it did not contain a clause about the roof?” A. “ No, 
because the roof was yaulted and it could not possibly be put op 
until the walls were built.” 

Q. “ That is a different kind of roof?” A. “ Yes.” 

Witness on further cross-examination testified that these basilicae 
were built before his tiine, so that he could not speak of his own 
knowledge as to the time they were building but only knows from 
his own knowledge of construction; tbat undoubtedly some 

77 of these basilicas were built of fragments of marble put into 
the building and chapel and carved and polished afterwards; 

but that he did not propose to build this chapel in this manner, that 
is, by puttiug in the marble first and then carying. 

Q. “ Then all the basilicas were not built as you proposed to build 
this?” A. “ Not all, except so far as the nave arcade is concerned. 
I make an exception of that.” 

Q. “ Did you ever have any written authority from Mr. Primo 
Pontana, the plaintiff in this case, to represent him in the making 
of any contract except as contained in the contract in eyidence ? ” 
A. “ I neyer had any such authority.” 

Q. “ Did you ever have any parol authority to represent him in 
making any contract with the defendant in this case except as con- 
tained in this contract?” A. “ No.” 

Q. “ You neyer had any authority either direct or iudirect from 
him?” A. “No.” 

Witness on further cross-examination testified that if Fontana hąd 
gone ahead in compliance with his directions in June 1897, he could 
haye put up the marble up to the cornices aboye the arcade; and 
that he would haye had to stop after that, witness would haye had 
to put up the brick-work. The idea was that the outer wali should 
be carried up at the same time as that. That would not haye de- 
layed him at all. 

Q. “ Then in putting on the roof and carrying up those walls, do 
you think that a few planks thrown oyer the marble belo w—I mean 
if he had gone on—would haye been sufficient protection against 
the weather and against possible falling of tiles and the possi- 

78 ble falling of bricks and cement? ” A. “ I think the project- 
ing cornices should be boxed up rather securely; but if I may 

say, if he had gone on his responsibility would haye ceased when he 
finished his marble-work, so far as the marble was concerned.” 

Q. “ T am not asking you that, I am simply asking whethei* in 
7— 1287 A 
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your opinion that would liave been sufficient protectioii to the mar- 
ble? ” A. T think so; yes/^ 

Q. “ Do you think loose boards would have protected it froin the 
water and cement ? ” A. “ Yes/’ 

Q. “ There would have been no percolation through tliose cracks ?” 
A. “ There would have been a little percolation, but water wouldn^t 
have hurt it.” 

Q. “As a matter of fact, could he have protected that work except 
by putting up a temporary roof ? ” A. “ Yes, he need not have had 
a roof over the whole chapel.” 

Q. “ Ho w would it have been as to the protectioii of the arches, 
capitals, etc.—would he not have had to cover these?” A. “He 
would have had to cover those, yes.” 

Q. “ Would not the roof have had to go up to the height it had 
gone, would it not have been necessary to raise this roof on the 
walls behind the pillars ? ” A. “ Canvas would have covered the 
whole thing over at night or during a rain storin.” 

Q. “You would havehad to put on a canvas or cover of soine 
kind?” A. “ Of some kind.” 

Q. “ But you could not have gone ahead putting on the roof with- 
out remoying this cover?” A. “He could have taken it off and 
put it on again at night, as all good masons do.” 

79 The witness further testified that he did not recall ever hav- 
ing asked Mr. Fontana to coine to America in June 1897; 
that he had written him in intervals, at yarious times, asking hiin 
how he was getting along, but does not think he asked hiin to come 
to America. That he was surprised when he came and did not 
know that he was coming; witness’s recollection was that the foun- 
dation up to the main floor level was built either in the early spring 
.of 1896 or in 1895, and that either in the auturan of 1896 or the 
spring of 1897 they carried the walls up as far as they thought it 
proper to go; that after they started work the first time in 1895 or 
1896, and carried the foundation up to the level of the floor, that 
they did no morę work up there that time until tliey started to carry 
up the walls in 1897. That the floors were asphalted and boarded 
over and remained one winter, at least, that way and witness thought 
two winters; tliat the walls naturally had to be carried up before 
the marble-work could be put against them, and that the walls should 
be up a certain height before they could set high enough to back 
the marble against it and that it would have been impossible to set 
marble until the walls were partially constructed. 

On redirect examination the witness testified to the best of his 
recollection the foundation was laid and the walls carried up to the 
level of the main floor in 1895 or the spring of 1896 and that they 
stopped because they knew the marble-work was not ready and that 
there was no necessity for it. There was other work to do about the 
building; that they stopped because the marble was not here; wit¬ 
ness did not recall the kind of weather we had in the spring, summer 
and fali of 1897, but stated it was natural weather for that time of 
the year, doesn^t think there was anything especial about it; that 
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wheii he ordered Fon tana the second time to go on with the marble- 
work he refused to do so, and that witness told him that he 

80 was ready to have him go on and that he ought to go on, and 
that there was no reason why he should not, and that if he 

refused to go on it was at his own risk, that witness had no way of 
forcing him to go on. 

Witness on recross-examination testified that the roof as finally 
constructed by him and as no w exists on the chapel, rests on the 
outside walls; and that the drawings submitted to Mr. Fontana in- 
dicated that the roof should rest on the outside walls, but only in- 
dicated a woodeii construction. 

The plaintiff further to maintain the issues on her part joined 
called George E. Hamilton, a witness of lawful age, who testified 
in substance as follows: 

That he is a rnember of the bar, that he became acquainted with 
the defendant in 1894, possibly in 1893; that he had several matters 
of negotiation before the contract with Fontana was finally entered 
into; that the actual draft of the contract between Fontana and the 
defendant was prepared in New York and witness thought in Mr. 
Heins’ office; that it was not prepared by witness; that the contract 
was the result of several interyiews in witness’s office, that the rep- 
resentatiyes of plaintiff were Coriolaiio Fontana and de Vecchi, that 
witness’s attention was first brought to the Fontana bid in the early 
summer of 1895, that Coriolano Fontana and de Vecchi came to his 
office with a letter of introductioii from Father Lee, and that the 
church had then commenced; at that time witness was in negotia¬ 
tion with three others, most of their estimates were very high ; wit¬ 
ness had considerable negotiation with all these parties; that Corio¬ 
lano Fontana said that his estimate had been based on the thought 
that he had to do morę work than he found he had to do in the 
way of the shell or outside preparation, and when he found that it 
was limited to the marble-work entirely and in the preparation of 
the inarble work in large part, he said he was willing to go over 
his figures again; that they had a meeting at witness^s 

81 office between Coriolano Fontana and de Yecchi, Heins, Miss 
Carroll, Father Lee and witness; that the situation was 

pretty carefully gone over as to what would be included in this 
work, and the finał offer madę to me bv Coriolano Fontana was 
$28,500; that when the bids were receiyed witness had Miss Carroll 
come to Washington and they talked over the situation and that 
she agreed to the Fontana bid, and that witness sent for Mr. Corio¬ 
lano Fontana and Mr. Heins and that Father Lee and de Yecchi 
were also present at the interyiew. And that at this interview Miss 
Carroll stated that she was going to Europę in the winter or early 
spring of 1896, but witness told her that would be awkward as 
that was the time at which the work was supposed to be done; she 
said that she was not a business woman, that she did not know any- 
thing about it and would leave eyerything to Mr. Heins, as far as 
the chapel was concerned, and to the witness in regard to her legał 
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responsibilities*; that she distinctly stated tliat she would not have 
anytliing to do with the details and informed witiiess, and Mr. 
Coriolano Fontana and Mr. de Vecchi were both present, that she 
would not, and that they must apply to Mr. Heins for any direc- 
tions or anything in regard to the matter and that she did not want 
to do anything about it; and that witness^s Communications were 
madę accordingly, largely with Mr. Heins in regard to ąuestions 
that subseąuently came up respecting the buildiug of the chapel; 
that Mrs. Robbins stated to witness in Mr. Fontana^s presence that 
the whole matter would be left to Mr. Heins in regard to the direc- 
tion of the work and that Fontana did not express any dissent; but 
that he subsequently at witness^ suggestion and without it, applied 
to Mr. Heins to witness^s personal knowledge, for instructions and 
diflPerent matters. 

To all of which testiinony given by the witness in regard to con- 
yersations which led up to the making of the written contract 
under seal in this case, the plaintiff, by his counsel, objected, 
82 which objections were overruled by the court, to which rul- 
ing of the court counsel for the plaintiff then and there duły 
excepted and an exception was noted on the minutes of the court 
and the counsel for the plaintiff prays the court to sign and seal this 
his fifth bill of exceptions, which is accordingly done now for them 
this 30th day of January, A. D. 1903. 

E. F. BINGHAM, [skal.] 
Chief Jusłice. 

Witness further testified that some months after the contract was 
prepared it came back to him with the information that it had been 
takeu away or sent away with Mr. Coriolano Fontana to Italy to be 
executed and it came back to witness seyeral months afterward exe- 
cuted and signed by Mr. Primo Fontana with the reąuest that wit¬ 
ness should have Miss Carroll execute it. That witness did write to 
Miss Carroll in Howard county, and that she came in and executed 
it; that the defendant signed the contract seyeral montlis after the 
contract had been drawn somewhere along about October; witness 
did not see Mr. Coriolano Fontana until the late spring or early 
summer of 1897, but that he did see Mr. de Yecchi who was Mr. Primo 
Fontana^s agent freąuently; that Mr. de Yecchi neyer gaye any rea- 
son for not going on with the contract; that Mr. de Yecchi fre- 
quently came to witness^s office to tell him about the contract and 
different things coming oyer; that the work was beiug prepared in 
Italy; that about February or March of 1897 de Yecchi informed 
witness and subsequentl 3 ^ w rotę him the marble was here in large 
part or considerable part and that as soon as the frost got out of the 
air they would begin tl>e work; that he did not want to begiu the 
work until the frost was out of the air because of the fact that the 
chapel was not roofed in; but that as soon as summer weather came 
they would proceed, and then they would get along with it without 
interruption; that up to that time de Yecchi had neyer raade the 
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slightest claiai !to witness that the}^ were bekig delayed or liiiidered 
in the prosecutioii of this work by the owners or by Miss Carroll; 
nor was there any suggestion fcliat be was going to hołd anybody 
responsible for the delay; that as a matter of fact there was no deiay 
to witness^s knowledge. 

Subseąuently, de Vecchi saw witness -long about the latter part of 

April and wanted to know if the defendant would advance 

83 five thousand dollars on the contract, and witness told hiin 

no, that she would not, that she had paid considerable sarn¬ 
in advauce of any work and witness thought he could not advise 
her to adyance this inoney. Witness was then called away to 
Eugland leaying soine tiine in the early part of May and returning 
the latter part of June; that shortly after his return witness was 
called upon by both Mr. Coriolano Fontana and Mr. de Vecchi, who 
informed him that they were here with their workmen and the 
chapel was not in readiness because of the roof, as witness under- 
stood it, not being on; that they had brought some men oyer to 
work and they wanted to knovy if on that ground and because of 
their situation. Miss Carroll would adyance them fiye thousand 
dollars, which had been preyiously requested byde Yecchi, but that 
witness declined to do it. That after this interyiew Mr. Coriolano 
Fontana caine yery freąuently to witqess’s ofiice to see him about 
the fact that there was no roof and that he was hindered in the prose- 
cution of his work; witness referred him to Mr. Heins and told 
Fontana that it was a matter witness had no knowledge of and could 
not say anything about it at all as it was nonę of witness^s business ; 
that upon one occasion Coriolano Fontana reąuested witness to write 
to Miss Carroll about it and witness refused and told him that Miss 
Carroll was not to be bothered about such matters, as she had noth- 
ing to do witli it, and that he further told Fontana that that was a 
question betweeii him and Father Lee—Father Lee being the pastor 
of thechurch; that Fontana^s contract and Miss CarrolFs obligation 
related to the lining of the chapel, the marble-work, and had noth- 
ing to do with the superstructure or anything of outer construc- 
tion. That Coriolano Fontana requested witness to get Miss Car- 
rolPs address for him and that he did so, but told witness it would 
be morę useful for him to see Mr. Heins; that ten thousand 
dollars were paid to Primo Fontana before any work what- 

eyer was done; that Coriolano Fontana told witness 

84 in the summer of 1897 about haying been ordered by Mr. 

Heins to go ahead and do his work without the roof being 

on. In reply to the question of what Coriolano Fontana had to say 
about that, the witness answered, “ On one occasion he came in to 
me—and he came in eyery day of the week, so much so thatlinally 
I told him he was doing a useless thiiig, that if he had any rights 
he was tal king to the wrong man about it, and that he had better 
get independent adyice; I did not care to be bothered about hear- 
iug his complaiuts it being a thing I had nothing to do with, On 
one occasion I urged upon him that I was not the proper man; to 
see Mr. Heins, to see Father Lee, to see anybody so it was not me; 
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bufc he went on to see Mr. Heins, as he told me, and caine back, or 
be had written to Mr. Heins, or Mr. Heins had been here—at any 
ratę he had seen Mr. Heins—then hecame into my office very much 
excited and said he had seen Mr. Heins and Mr. Heins told him to 
go on with the work and that he did not intend doing it. I said, 
‘ Weil, if Mr. Heins told you to go on with the work, why not?’ 
He said, ‘ He says he will assume the responsibility, will stand any 
damage, but that is not what I want, I am building this chapel asa 
monument to my house and I don’t care to be relieved froin damages. 
I want to be certain that everything will be in such shape that it 
will not have a stain or blemish on it. I want this as an adyertise- 
ment.’ On another occasion, he told me again that he had met Mr. 
Heins and that Mr. Heins had ordered him to go on with the work 
and that he did not intend doing it; that he would wait for the roof 
and the walls.” 

Witness further testified that Coriolano Fontana did not say he 
proposed to make any claim for damages by reason of the delay; 
that Coriolano Fontana could speak Eiiglish very well and that he 
talked a good deal of it to the witness, that he was a very nice gen¬ 
tleman but he would get excited and would weep when he 
85 was excited. That after the interyiew aboye referred to 
witness only saw Coriolano Fontana casually; that in this 
interyiew he told him he had better consult a lawycjr; that he neyer 
heard anything from Mr. Coriolano Fontana about au}'' specitic 
claim but that he did say that he had been delayed and vyanted 
money adyanced on the contract because of those delays; but wit¬ 
ness neyer heard of any claim of this character until yery shortly 
before the bringing of this suit; that the last paynient on the con¬ 
tract price was madę on the certificate of Mr. Heins and was paid 
by a check with witness’s counter-signature; that at the tirae the 
finał payment was madę on tlie contract Mr. Coriolano Fontana 
madę no demand, such as he now makes, to witness; but later he 
came and told witness he was going to bring suit and that he ca me 
in yery freąuently about the time of the suit and asked witness if 
sonie settlement could not be had; that witness neyer told Coriolano 
Fontana in the fali orsummer of 1897 that he would not suffer any 
loss by reason of the delay but on the contrary he told Fontana that 
Miss Carroll had nothing whateyer to do with the matter and tliat 
witness had nothing to do with any one’s interest but Miss CarrolFs 
and she had no liability in the premises whateyer; that he repeat- 
edly told this to Mr. Coriolano Fontana and wrote him to that 
effect; that witness neyer told Fontana that he would reimburse 
him for any expense he would go to by reason of the delay; that 
matter was not brought to witness’s attention. That witness neyer 
niade any such statement, but repudiated any responsibilty on the 
part of Miss Carroll for this work. 

AVitness stated that he knew Mr. de Vecchi before his death ; that 
he had considerable correspondence with him and knew his signa- 
ture. Witness was here shown a letter which he identified as the 
signature of Mr. de Vecchi, as being the letter receiyed by witness 
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from de Yecchi on April 16,1897. Said letter which was in- 
86 troduced iii eyideiice Jand read to the jury, is in words and 
figures as follows: 

“1635 19th Street, 
Washington, D. C., l^th Aprilj 1897. 

Mr. G. E. Hamilton, attorney-at-law, Washington, D. O. 

Dear Sir : In answer to your letter dated 14th April I am glad 
to be able to say tbat the greater part of the marble-works belong- 
ing to the chapel of St. Anthony for St. Matthew^s church are 
arrived and in storage here. 

We are only waiting until the weather is well settled to begin 
setting the marble in place. As the chapel is uncovered as yet and 
not protected froni rain we are obliged to wait a few weeks longer 
before exposing fine marble-works to inclement weather and in the 
open air. 

After we are fairly set to work with our men here we hope to have 
eyerything finished in a very short tirae. 

In a letter received this morning Prof. Fontana informs me that 
by the 20th of this month he will sliip the last envoy of the marble- 
works. 

Yours very truły, A. DE YECCHI.” 

Witness was then shown a receipt dated March 30, 1897 signed 
A. de Yecchi, agent for Primo Fontana, which was identified by 
witness and read to the jury ; the same being in words and figures 
as follows: 

“ Bill No. 12090. 


Washington, D. C., 3/25,1897. 

SYN. 


Mr. L. P. Scebold to Philadelphia, Wilm. <fe Balto. R. R. Co., Dr. 

For freight from Canton shipped by F. N. Y.; car No. 54043; way- 

bill No. 1607; datę, 26. 


Mark. 

Articles. 

Weight ratę. 

Freight charges. 

Total. 

2 

C’t marble. 

37200 

155580 

26378 

31958 


In hond. 
Paid. 

KNOX. 


GEO. W. KNOX, 
Per WATSON, 3/ 30. 


Receiyed payment for the company, 3 / 27 189-. 

R. S. FRANK. 
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87 Washington, D. C., March 30,1897. 

Receiyed from Rev. Thomas B. Lee, three hundred and nineteen— 
68/100 dollars, on acc^t two columns with white marble capitals, 
shafts and bases of red Verona marble, plinths of bardiylio, con- 
tracted for on April 8th, 1897, freight from Carrara io Washington 
on shafts. 

$319.58. A. DE YECCHI, 

Agent of Primo Fontana, in Carrara^ 

To the offering and admission of said receipt in eyidence the 
plaintiff by his counsel objected, which objection was overruled by 
the court, and an exception then and there duły noted and entered 
upon the minutesof the court, and the counsel for the plaintiff prays 
the court to sign and seal this his sixth bill of exceptions, now for 
them this 30th day of January, 1903. 

E.F.BINGHAM, [seal.] 
Ohief Justice. 

On cross-examination the witness testified as follows: 

Thathedid not prepare tlie contract and did not know of his 
own personal knowledge where the same was prepared ; that to the 
bestof his recollection Miss Carroll signed the contract last, and that 
she signed it several months after it was prepared; that to the best 
of his recollection he had neverseen the contract before it was signed 
by Miss Carroll; to the best of witnesis^s recollection the defendant 
signed the contract in his office and that he witnessed it; witness 
thought that Miss Carroll did not sign the contract in Now York; 
that after defendant signed the contract witness returned it to Mr. 
Heins; witness does not know when Mr. Pontana signed it. Witness 
was here handed a letter włiich he identified as his letter sent from 
his Office and which was introduced in evidence and read to the jury. 
The letter being in words and figures as follows. 

“August 31,1895. 

A. de Yecchi, Esq., 1635 19th Street N. W. 

88 Dear Sir : I will not be in town until Tuesday next. I 
hear that you have been several times to see me. Miss 

Carroll writes me that she has signed the contract, and returned 
it to Mr. Heins of New York. The sureties must be looked after at 
once, and Mr. Gleason will not be accepted by Miss Carroll. I under- 
stood you to say tliat you could obtain sureties in New York who 
were of good financial standing. 

Yours very truły, G. E. HAMILTON. 

D.” 

The witness further testified on cross-examination that Miss Carroll 
may have signed the contract before August 31, but he did not think 
she did; that the stateraent madę in the letter was a statement wit¬ 
ness had heard but afterwards he heard the statement corrected; 
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that he did not receive such a letter from Miss Carroll as is referred 
to in the above letter. Witness was rather incliiied to think that 
the letter above referred to referred to a contract that was not, prob- 
ably because of soine defect, execated. Witness remeinbers that one 
contract was prepared here iu Washington and because of something 
discoyered about it, it was destroyed ; that witness was positive that 
the contract in eyidence was not prepared in Washington, but would 
not say that Mr. Fon tana did not sign it after Miss Carroll. Witness 
testified that he was the attorney of the defendani and represented 
her in connection with this contract. In reply to the question, “ You 
stated in your direct examiiiation that there was no delay to Mr. 
Fontana to your knowledge. Haye you any knowledge on that 
point,” the witness answered, “ Nonę, except what I haye from letters 
and conyersations with Fontana and de Vecchi. I will State no w, 
Mr. Minor, that after yisiting the church in company with Mr. 
Heins and Mr. Coriolana Fontana, when the contract was under 
consideration, I don’t think I saw the church until it was completed 
and I went there to church.” 

Witness further testified on cross-examination that he had no 
knowledge of the progress of the work in any way except 
89 what he got from the agent of the plaiiitifip and Mr. Heins, 
the architect; that Mr. de Vecchi informed the witness of the 
arriyal of the marble in 1897, but did not tell hiin that marble 
had arriyed before that tiine, and that he did not mention the sub- 
ject; witness has no personal knowledge, or otherwise, that marble 
did not arriye here in 1896, all that he knew was that Mr. deYecchi 
told him some had arriyed in 1897; that Córiolauo Fontana came 
to his ofiice in June 1897; he came very freąuently thereafter, 
almost daily, that the substance of the interyiews witness had with 
him was in regard to money—he wanted money; Fontana also 
spoke of the delays as being the reason for his wanting money; 
Fontana said his workmen were here and that the work wasdelayed. 
Witness would refer him to Mr. Heins. Fontana would come back 
from Heins or with a letter from him and he would talk oyer the 
situation precisely as witness has indicated ; that on the first occa- 
sion Fontana asked witness to see Miss Carroll for the purpose of 
haying her see Father Lee and see what could be done towards the 
completion of the walls and roof; witness told him it was not Miss 
CaiToll’s business. Fontana told witness that the reason he would 
not go on was that the walls and roof were not on—witness' recol- 
lection was that he spoke of the roof not being on and he may haye 
referred to the walls; that impression madę upon witness’ mind 
by Fontana as the reason for the adyance of fiye thousand doiłars, 
i was because his men were here and he could not go on with the 
I work and it was an expense and he wanted money. Fontana’s 

) great complaint was against Father Lee and Mr. Heins. He 

complained against them very much indeed. He told witness 
t that he went to Mr. Heins to try to get a certificate from him 

L for morę money from Miss Carroll and he would not giye it. He 

would go to Father Lee to complain; witness told him to go to 

8— 1287 A 
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Father Lee as he was the proper one to go to. Fontana would 
go out there and Father Lee would not listen to him. He went 
to Father Lee iii regard to the unfinished condition of 

90 the walls and roof; that Fontana caine to witness on two oc- 
casions and told hiin that Mr. Heins had directed liiin to go 

ahead with the work, but that Fontana refused; tliat the letter in 
record froin Mr. Heins to Mr. Fontana, directing Fontana to go 
ahead with the work, dated June 16,1897, was subinitted to witness 
before it was forwarded to Fontana, and that witness sent it back to 
Mr. Heins with the statement that Miss Carroll had nothing to do 
with it; witness arrived froin Europę during the latter part of June 
1897 along about the 25th or 26th of June, 1897. 

Q. “ You stated that Mr. Fontana said he wanted to do this work 
as an advertiseinent—that he did not care for the inoney ? ’’ A. 
“ No; I did not say he said he did not care for the moriey because 
he was claiming mone}^ all the tiine; that is, he was anxious to get 
advances. I said he stated that the reparation or the indeinnity 
that had beeii offered hiin by Mr. Heins was not satisfactory.” 

Q. “ Was not satisfactory A. No; that with hiin it was beyond 
the pecuniary compensation; that his house was doing this as a 
monument, as an adyertisement, and that lie was not goiiig to go 
011 with it.” 

Q. “ Those were his words, were they ? ” A. “ I don’t know that 
they vyere his very words. I know he said ‘ his house ^ and ^ as a 
monument and adyertisement; ’ but I dón^t know that the vyhole 
sentence is exactly his words.” 

Q. ‘‘Did he giye you any reason for refusing to go aliead other 
thau this ? ” A. “ Nonę outside of that.” 

Q. “ Did he refer to possible staius, damage and defacements to 
liis marble?” A. “No I think not. He may haye.” 

Witness furfcher on cross-examination testified that he had 

91 no recollection of the clause in the specifications proyiding 
that the walls should be up and the roof on before the marble- 

work was set, was eyer referred to in any conversation with Fontana, 
although he may have referred to it, or that in any conyersation the 
contract was discussed; that witness told Fontana that Miss CarrolFs 
contract related entirel}’ to the inarble-work; in nonę of the inter- 
yiews witness had with Mr. Fontana did Fontana eyer mention the 
damage incurred by plaintiff in conseąuence of the delay to this 
work ; that in these interyiews with Fontana witness yery freauently 
told him that it was absolutely useless for him to talk to witness 
about this matter; that he should go to Mr. Heins or Father Lee ; 
Fontana was complaining that the walls were not done and Mr. 
Heins had told him to go ahead with the work and Fontana did not 
want to go ahead under those conditions; thatafter Fontana started 
in the fali witness did not hear any morę complaints from him ex- 
cept he heard complaints about not getting all the money he wanted. 
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The defendant farther to maintaiii the issues on her part joined 
called James Knox Taylor, a witness of lawful age, who testified 
iii substance as follows : 

That he is by profession an architect, and at present the supervis- 
ing architect to the Treasury Department; that he has been an 
architect for about twenty-five years, that he has had the usual ex- 
perience of an architect in practice and probably has had charge 
during bis practice outside of his present position, of building six or 
eight cl)urches and numbers of other buildings—a large number of 
other buildings at present. That his attention has not particularly 
been called to the specifications in this case; that he is fairly fainil- 
iar with the uniform contract blank and has used it himself in his 
priyate practice, but it is not used in his official work; that he is ac- 
ąuainted with Mr. Heins and has known him for about twenty 
years. 

Q. “ It appears here in evidence that before the roof was 

92 on Mr. Heins directed the contractor to proceed with his 
marble-work, and that the contractor objected to going ahead 

because the roof was not on. I want you to sta te from your experi- 
ence as an architect and from your knowledge of thisclass of work, 
if it was practicable for the contractor to have done that work with- 
out the roof being on A. Yes, sir.” 

Q. “ How could he have done it, and liow could he have protected 
his work?” A. “Weil, he could do the work in the regular way, 
and would simply need a little morę careful protection.” 

Q. “ How could that protection have been procured or proyided? 
What would he have had to do ? ” A. “ In one of two wa 3 ^s. There 
are two or three different ways, but one of two ways would be pref- 
erable, I think; either putting a temporar}" roof over his work or 
simply wrapping it with burlap and excelsior, and boxing it in. 
Either one of those ways it could be madę secure.” 

Q. “And with what expense? ” A. “Possibly with morę expense. 

It would be morę expensive to set it up in that way than it would 
be if the roof was on.” 

Q. “ I mean could he have protected his work with little expense, 
comparatiyely ? ” A. “ Comparatiyely little expense; yeś.” 

Q. “ Could the work haye proceeded fairly safely, without the 
roof being on?” A. “It could haye proceeded fairly safely. Of ’ 
course there are always chances of accidents happening, whereyer 
you put up constructiye work.” 

Q. “ In this chapel it seems there were two walls, an outer wali 
and an inner wali; and against the inner wali the marble-work was 
being laid... Woulc} it haye been practicable to put the scaf- 

93 fold on the outside, build the outer wali, and carry the inner 
wali up at the same time without damage to work of this 

kind ? ” A. “ Yes sir.” 

On cross-examinatioa the witness testified in substance as follows : 

That he belieyes he saw the chapel in St. Matthew^s church once 
when it was about two-thirds completed, that witness had neyer 
seen a contract containing a clause similar to the one in the specifi- 
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catioiis i U this case, reąuiring the roof to be on and the walls up 
before the coutractor should begin to set his marble-work—not 
exactly those conditions and that he had never worked under any 
coiitract containing-exactly those conditions but had under onecon- 
taining similar conditions; witness thoxight that the plaintiff could 
have executed this contract as directed bv the architects with a little 
morę careful protection, that he would not necessarily have had to 
puton a teinporary roof and that burlap and boxing could have madę 
sufficient protection to marble; witness was not particularly 
acąuainted with the character of the roof; that with care in setting 
the iron beams of the roof there would have been no damage to the 
marble-work; there would be some .danger but witness did not 
think a good deal—it would depend upon the carefulness of the 
contraotor who was setting the iron beatns. On recross-examina- 
tion witness was asked the following ąuestion : 

Q. Suppose the coutractor had been directed by the architect 
and superintewdent in charge of the building to go, ahead and 
perform his work without the roof on, and on the assumption by 
the architect and superintendent of any responsibility for any 
damage to the contra eto r’^ work ; would it not have been the duty 
of the coutractor to go ahead with his work?” A. “ It certainly 
would.” 


Recross-examination: 

94 Q. ^‘Suppose the contract prohibited his going on until 
these conditions were perforined ? ” 

To the forgoing ąuestion objection was madę by the counsel for 
the defendant, which objection was sustained by the court, to which 
ruling of the court tlie plaintiff by his counsel excepted, which ex- 
ception was duły noted on the minutes of the court; and the coun- 
sei for tlie plaintiff prays the court to sign and seal this his 7th bill 
of exceptioris now for them this 30th day of January, A. D. 1903. 

E. F. BINGHAM, 

Chief Justice, [seal.] 

The foregoing is the substance of all the eyidence introduced by 
both plaintiff and defendant. 

The defendant then prayed the court to instruct the jury as fol- 
lows, to wit: 

“ The jury are instructed that under the pleadings and all the evi- 
dence in tliis case, the plaintiff is not entitled to recover.” 

To which instruction asked for by the counsel for the defendant, 
to return a yerdict for the defendant, upon the evidence and all the 
eyidence adduced before them, the plaintiff by his counsel objected, 
which objection was overruled by the court; and the instruction as 
prayed for was granted b}'^ the court; to which ruling and instruc¬ 
tion of the court the plaintiff by his counsel excepted then and there 
which exception was duły noted on the minutes of the court and 
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coansel for the plaintiff prays the court to sigii and seal tliis his 8th 
bill of exceptions, which is accordingly done no w for themthis 30th 
day of January, 1903. 

E. F. BINGHAM, 

Chief Justice. [seal.] 

And thereupon, to wit, on the 4th day of Noveiiiber, 1902, pursu- 
ant to instructions so given, the jury retiirned a yerdict for the de- 
fendanfc, whereupon, thereafter, to wit, on the 6th day of Noveinber, 
A. D. 1902, tlie plaintiff, by his coansel moved the court to 

95 set aside the yerdict in said case and to award a iiew trial 

and assigned as reasons therefor, the followiiig, to wit: ' ° 

' 1. That the yerdict is contrary to the eyidence. 

2. Because of errors at law in the rulings of the presiding justice. 
And another day, to wit, on the 16th day of Deceinber, A. D. 1902, 
the court upon hearing the said inotion for a new trial, oyerruled 
the same and refused to grant a new trial. 

To which ruling of the court, refusing to grant a new trial, to 
plaintiff, the plaintiff by his counsel excepted then and there and 
the exception was duły noted on the ininutes of the court, and the 
counsel for the plaintiff prays the court to sign and seal this his ‘ 
ninth bill of exceptions, which was accordingly done — for them this 
30th day of January, A. D. 1908* 

E. F. BINGHAM, 

Chief Justice. [seal.] 

And thereupon the plaintiff appeals to the Court of Appeals of 
the District.of Columbia. 

96 Supreme Court of the District of Columbia. 

Thursday, February 5th, 1903. 

Session resumed pursuant to adjournment, Hon. H. M. Clabaugh, 
justice, presiding. 

* * * 

Primo Fontano, Plaintiff, 
vs. 

Mary Helen Carroll Robbins, Defendant. J 

Upon consideration of plaintifif’s inotion herein in open court, it 
is ordered that the time within which to file a transcript of the 
record of this case in the Court of Appeals be, and it is hereby ex- 
tended to and including March 20th, 1903. 


* 




Ino. 


42237. Law. 
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97 Suprenie Court of the District of Columbia. 


United Statks of America, 
Disłricł of Colambiay 



I, John R. Youiig, clerk of the supreme court of the District of 
Columbia, hereby certify tlie foregoiiig pages, nurabered from 1 to 
96, inclusive, to be a true and correct transcript of the record, as per 
rule 5 of the Court of Appeals of the District of Columbia, in cause 
No. 42,237, at law, wherein Primo Fontano is plaintiff, and Mary 
Helen Carroll Robbins is defendant, as the same remains upon the 
files aml of record i u said court. 

In testimony whereof, I hereunto subscribe 
Seal Supreme Court my name and affix the seal of said court, at 
of the District of the city of Washington, in said District, this 
Columbia. 18 day of February, A. D. 1903. 

JOHN R. YOUNG, Clerk 


Endorsed on cover: District of Columbia supreme court. No. 
1287. Primo Fontano, appellant, vs. Mary Helen Harroll Robbins. 
Court of Appeals, District of Columbia. Filed Mar. 10, 1903. 
Robert Willett, clerk. 
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Primo Fontana, Appellant, ) 

V. VNo. 1287. 

Mary Helen Carroll Robbins. i 


BRIEF FOR APPELLANT. 

/ r . • - 

Statement of Case. 

This is an action upon a contract under seal to recoyer the 
sum of $3,888.10 on account of time lost and extra ezpenses 
inourred through delay caused the plaintiff in the performance 
of his undertaking. The contract was entered into on August 
19j 1895, by the plaintiff, Primo Pontana, of Carrara, Italy, 
party of the first part, with the defendant, Mary Helen Carroll, 
now Robbins, of Howard County, Maryland, party of the 
second part. In consideration of the sum of $28,500, prom- 
ised to be paid by the defendant, the plaintifp uodertook, under 
the direction and to the satisfaotion of certain architects, to 
proyide all the materialsand perform all the work shown in the 
drawings and specifications of said architects ^4br the interior 
marble fiuish of the Chapel of St. Anthony of Padua, in the 
Churchof St. Matthew, Washington, D. 0.,ińcludingthe ceil- 
ing of decoratiye plaster work and the three Windows of trans¬ 
parent alabaster all set up in place complete.” The work was 
to be completed on or befor^e October 1, 1896. Proyision 
was madę for th6 extension of the time set for completion 
upon cert^n cóUtingencies } among them the neglect, delay, 





2 


or default of the owner, pr the architects^ or of any other con- 
tractor/^ and so forth. 

Article 3 of said contract provides as follows: 

‘‘ No alterations shall be madę in the work shown or 
described by the drawings and specifications^ except upoh 
a written order of the architects, and when so madę, the 
value of the work added or omiłłed shall be computed by 
the architects, and the amount so ascertained shall be 
added to or deducted from the contract price. In the case 
of dissent from such award by either party hereto, the 
yaluation of the work added or omitted shall be referred 
to three (3) disinterested arbitrators, one to be appointed 
by each of the parties to this contract, and the tnird by 
the two thus chosen ; the decision of any two of whom 
shall be finał and binding, and each of the parties hereto 
shall pay one-half of the ezpenses of such reference.’^ 

Article 8 of said contract proyides as follows: 

The oymer agrees to provide all labor and maieriala 
not included in this coniraet in such manner as not to de- 
lay the materiał progress of the work^ and in the event of 
failure so to do, thereby causing loss to the contractor, 
agrees that he will reimburse the contractor for such loss ; 
and the contractor agrees that if he shall delay the ma¬ 
teria! progress of the work so as to cause damage for 
which the owner shall become liable (as above stated) 
then be shall make good to the owner any such damage. 
The amount of such loss or damage to either party hereto 
shall, in eyery case, be fixed and determined by the archi¬ 
tects or by arbitration, as proyided in Art. 3 of this 
contract.” 

The specifications prepared by said architects, which were 
madę a part of the contract, and upon which appellant based 
his estimate, and undertook and agreed to do the work, among 
other things proyide as follows: 


«THE OUTSIDE WALLS WILL BE BUILT, 
BOUGH CONCRETE FLOOR FINISHED, AND 
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THE CHAPEL WILL BE EOOFED IN WHEN 
THE CONTRACTOE COMMENCES TO SET 
THE MARBLE WORK. Ali brick-work supported 
on the columns of chapel will be done by the ownePs 
brick-masons at such limes and in such manner as the 
contractor may require; the contractor must, however, 
keep these brick-masons under his superyision and so 
arrange that they shall do no damage to his hnished work 
or materials on the ground.” Rec, pp, 13,14. 

Ali themarble-work is to be cleaned twice, once upon 
the completion of the work as it progresses, and a second 
time after the entire work is set in place as will be di- 
rected by the architects. Ali the work will be at this 
contractoPs risk, and he will be held responsible for any 
stains, spots, or marks in floors, pierś, or walls.^^ Rec., 
p. 13. 

*^The owner will have built a fence 8 feet high of 
boards enclosing the chapel with a door with padlock in 
same and will turn over the whole of the chapel into the. 
care of the contractor who must assume entire charge 
and responsibility for all his work and materials inside. 

^^Any materials stored outside must be protected and 
looked after by the contractor at his own risk. The 
owner does not undertake any responsibility in the 
matter.” Rec., p. 13. 


Any work madę without or notin the strictconformity 
with detail drawings, or differing from the requirements 
of the drawings and specifications, or defaced or injured 
throiigh negligence of the contractor or his employees, 
will be rgect^, and must be remoyed, and satisfactory 
work and materials substituted therefor without delay; 


and all other work injured, defaced, or destroyed thereby 
must be madę good by the contractor in default. Should 
the contractor neglect or refuse to comply, the owner, or 


the architects acting for the owner, shall have the right, 
after three days’ written notice to contractor, of employ- 
ing other parties to make good the work so rejected, in¬ 
jured, defaced, or destroyed, and at the contractoPs 
expense.’’ Rec., p. 16. 


\ 
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The contractor 5s at his own expeDse to amend and 
make good any defects or faults in his work arising from 
defectiye or improper materials or workmanship, which 
may appear within twelve montbs after the entire com- 
pletion of his work.” Rec., p. 16. 

Defendant^s single plea denied causing delay to plaintiff 
and alleged fuli performance on her part, including the fuli 
payment of the price stipulated. 

Immediately after the signing of the contract, the plaintifP 
began work in Carrara on the marble, preparatory to having 
the same ready to be set up in the chapel and completed 
within the time proyided in the contract. In May, 1896, 
about 75 cases of the marble were shipped, and arrived in 
Washington in June, 1896; and practically all of the marble 
was cut and ready to be shipped to Ąinerica in June, 1896 ; 
but owing to the fact that the plaintiff leamed at that time 
that the walls of the chapel had not been completed and the 
roof had not been begun, the plaintifP did not forward the 
balance of the marble to America as he was about to do. As 
soon as the plaintiff learned of the unfinished condition of the 
walls and the roof of the chapel he directed his agent in 
America to notify the defendant, or her architects, reąuesting 
them to complete the walls and roof immediately, as he was 
ready to put up the marble; and in compliance with his re- 
quest, his agents notified the architects before June, 1896, and 
repeatedly thereafler, of the unfinished condition of the walls 
and roof and of the arrival of part of the marble in America, 
and of the readiness of the plaintiff to begin the setting of the 
same, and urged them to complete the walls and roof, but no 
reply was ever receiyed from them. 

The foundation up to the main floor level of the chapel was 
built by the architects either in the early spring of 1896 or in 
1895, and no morę work was done by the architects until they 
started to curry up the walls in the spring of 1897. (Heins> 
cross-examination, Rec., pp. 42, 60.) In June, 1897, the 
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walls, whioh were to be about 30 feet high, were up about 
from 10 to 12 feet, or possibly 15 feet. (Heins’ cross-exam- 
ination, Rec., p. 42.) 

Had the walls been up and the roof on in June, 1896, the 
plaintiff, who was ready to proceed, could have completed his 
part of the contract within two or three months and before 
October 1, 1896. This unfinished condition of the walls and 
roof continued, and the plaintiff, in the spring of 1897, sent 
his brother, Coriolano, to America to urge upon the architects 
and the defendant the necessity of completing the walls and 
roof in order that the plaintiff might complete his part of the 
contract. The delays had already caused him much damage, 
prevented him from taking other orders, and had resulted in 
the loss of clients ; and finally compelled the plaintiff to sell 
out his business. Coriolano Fontana arrived in America on 
June 10, 1897, and immediately went to see the architects 
and informed them of the condition of the walls and roof of 
the chapel, and told them that the chapel was not ready to 
receiye the marble and begged them to hasten the completion 
of the walls and roof so that he could begin the setting of the 
marble. . The architects told him that the chapel was not 
ready to receiye the marble, but asked him to put up part of 
the marble first, and afterwards they would go on with the 
walls and roof. (Rec., p. 23.) He refused to carry on the 
marble-Work until the chapel was under roof, as the contract 
proyided. He protested against setting his marble before the 
walls were up to the height reąuired according to the plans 
and specifications and before the roof was on. He declared 
to the architects that the marble-work was too delicate to be 
exposed to weather. Then the architects requested him to go 
on with the work as Father Lee had a lot of work to giye 
him if he pleased him. Coriolano Fontana told them he 
would go to Washington and see what could be done. He 
came to Washington on June 11, 1897, and on his arriyal 
here examined the chapel and found the walls were up only 
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22 feet, and the chapel was not closed in and the roof not on, 
and the floor was 2 inches too high for the marble work 
according to the plans^ He at once notified the architects 
that he could not go on with the work in the present State of 
the chapel. One of the architects, in response to his notice, 
came to Washington and again requested Fontana to go on 
with the work, asking him to make the risers 1 inoh each 
higher, to overcome the error in the height of the floor j he 
told the architects he wotild do his best to go on with the 
marble-work' and comnienced it because the architects re- 
quested him so to do. He put up the pedestals under the 
arch at the opening into church and about 21 feet lineal 
of wainscoting; but he stopped work because of seyeral 
thunder storms, wherein the rain, beating on the walls, came 
down on the marble-work, staining it and softening the 
plaster in which the columns that held the marble-work in 
place were imbedded, thus loosening the marble from the 
fastenings. He again notified the architects that it was im- 
possible for him to go on until the walls were up and the 
roof on, as the contract and specifications provided, and again 
urged them to complete the walls and roof in order that he 
might go on with the completion of the marble-work. He 
endeavored to see the defendaut or her attorney, but was in- 
formed that they were both absent in Europę. He testified 
that he saw Mr. George E. Hamilton, the defendant^s attor¬ 
ney, immediately after the latter^s return from Europę, at the 
end of July, 1897, and told him of thecondition of the chapel 
and asked him to try and hasten the work, and that Mr. 
Hamilton told witness he could do nothing aud did not know 
where Miss Carroll was, but that he would try and get her 
address and communicate with her. Fontana told Mr. 
Hamilton that he was under heavy expense on account of the 
delay, and that Mr. Hamilton replied, ** Don^t be afraid, all 
your expenses will be paid.” 

Coriolano Fontana saw the defendant at Coney Island at 
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the end of August, 1897, informed her of the delay, told her 
of the condition of the chapel, and asked her to hurry the 
Work on the walls and roof, which work had already com- 
menced, but was going very slowly. The defendant told him 
she had nothing to do with the hrich-worh or with the building 
of the walls and roof, declined all liability for the delay, and 
advised Fontana to go bach to Italy and wait there until the 
chapel was ready for the marble-worlc; but Fontana told her 
there was no use of his going back to Italy because his brother^s 
Capital was all sunk in this job, and he would have nothing 
whatever to do if he went, because his brother had been 
obliged, under the circumstances, to refuse other offers. After 
this visit and conversation with the defendant, Fontana re- 
turned to Washington and was compelled to wait around 
until the walls were up and the roof partially on. The work 
of building up the walls of the chapel to the reąuired height 
was begun in July or August, 1897, and as soon as the walls 
were up the work of putting on the roof was begun and was 
completed in the autumn of 1897. (Heins’ cross-examination, 
Kec., p. 42.) Fontana commenced the setting of the inarble- 
work on the 18th day of October, 1897, and it was not possi- 
ble for him to commence earlier. At the time he began for 
the second time to set the marble-work, the roof was not 
wholly completed. When he began the setting of the marble 
in October he found that the marble previoHsly set by him was 
stained and looseued from the walls, and that the plaster be- 
tween the walls was rotten, and he was compelled to take it 
all down. 

The plaintiff was further delayed for about two months on 
account of the failure to put up the framework for the ceil- 
ing. He notified the architects several times in October, 
Noyember, and December, 1897, and in January, 1898, of the 
delay in putting up the framework for the decorative ceiling; 
but he did not receiye the diagram of drawings of the decora- 
tive ceiling until early in February, 1898. That plaintifiP^s 
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part of tbe contract, according to the plans and specifications, 
was completed on the 15th day of March, 1898. It was fur- 
ther shown in evidence that marble can be morę easily set in 
warm than in cold weather, and that drippings of mortar and 
cement on marble and rain water filtering in the walls where 
there is limę and cement, stains the marble and corrodes the 
polish, and the water weakens the fastenings with which the 
marble is attached to the walls, affecting the solidity of the 
Work, The proof submitted by the plaintiff showed that his 
workmen were delayed for about 150 days after arriving in 
America before they could begin setting the marble, in conse- 
queDce of the delay in completing the walls and roof, and in 
conseąuence of the delay the plaintiff was compelled and did 
pay the sum of twenty-eight hundred and fifty dollars ($2,850) 
to the workmen sent to America by him, and be was further 
compelled to pay the sum of $339.10 for extra storage and 
the sum of $144 for extra cartage. He also lost the use of 
the deferred payment of $18,500 for six months. The delay 
caused the plaintiff^s ruin. 

The architect testified that the plaintiff could have begun 
his Work in the early spring of 1897 and that hedirected him 
to do so, and that he told Fontana there was no reason why 
he should not go on; but Fontana said he could not go on 
with his Work because the walls were not upand the roof was 
not on as the contract provided, and that the rain would spoił 
his Work; that Fontana started to do some of the work and 
afterwards stopped and that witness could never get a satis- 
factory reply as to his reason for stopping, but that Fontana 
said somethiug about the work that he had done having been 
damaged in some way; that witness notified Fontana in 
writing to proceed with the work, but that he refused to go 
ahead until the walls were uj) and the roof on, as the contract 
provided. After Fontana^s refusal to go ahead with the work, 
witness started the carrying up of the walls to the height re- 
quired by the contract and also the putting on of the roof. 
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Defendant further introduced eyidence to show that the 
marble-work could have been done without the roof being on, 
provided the contractor had protected his marble, and that he 
could have protected Ins work by wrapping it with burlap 
and excelsior, and boxing it in,or by putting up a temporary 
roof over his work, or by putting over it a canvas roof • but 
the setting up of the marble in this way would be morę ex- 
pensiye than if the roof was on ; and that with this protection 
the contractor could haye proceeded fairly safely, but there 
are always ehanees of aceidents happening wherever you put up 
oonstrudwe worh^^ (Rec., p. 69); that had Fontana gone to 
work before the roof was on his marble might haye been 
stained, and it might haye been broken, unless the marble was 
protected. The architect told Coriolano Fontana yerbally 
that he would allow him the difference between the protec¬ 
tion which he would haye to put on the marble work if the 
roof were put on, as compared with what it would haye to be 
if he went on without the roof^’ (Rec., p. 37); but that the 
reparation or the indemnity that was offered plaintiff^s brother 
by the architect was not satisfactory (Rec., p. 58); and that 
Fontana refused to go on with his marble work because the 
roof was not on and because the rain would spoił his work; 
and for the reason the work he had already done had been 
damaged in some way. (Rec., p. 37.) The archiłed ad- 
mitted that the direction given by him to Fontana to go on toUh 
his marble worh before the walk were up and the roof on was 
not in accordance with the original drawings and spedficatims; 
and ^*was not according to the original intentionf^ and that 
there was nothing in the drawings or spedjications to indicate 
that the work should be carried on in the way the archited 
direded, The architect had neyer notified the plaintiff that 
he had changed the original drawings and wanted the two 
walls to go up together and be bonded together; but that he 
notified de Vecchi. (Rec., p. 45.) 

At the close of the testimony submitted by both the plain- 
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tiff and the defendaDt, the defendant prajed the Court to in- 
struct the jury, as follows: The jury are instructed that 
under the pleadiugs and all the eyiclence in this case, the 
plaintiff is not entitled to recover.” The Court granted the 
prayer of the defendant and a verdict by directiou of the 
Court was returned in favor of the defendant; and from the 
judgment on the yerdict so returned plaintiff appeals to this 
Court. 


ASSIGNMENT OF ERRORS. 

1. The Court helów erred in directing the jury, under the 
pleadings and all the evidence in this case, to return a yerdict 
for the defendant. 

2. The Court helów erred in holding, as a matter of law 
that the architect had the power under the contract sued on, 
and also by yirtue of his employment as such, to change the 
express proyisions of the contract against the protest and with- 
out the consent of the contmctor in directing the contractor 
to go ahead with the setting of the marble before the walls 
were up and the roof on. 

3. The Court below erred in admitting, under the plead¬ 
ings in this cause, parol testimony to yary, add to, or modify 
the terms and proyisions of the written contmct under seal. 

POINTS OF FACT AND LAW. 

1. The Court below erred in directing the jury, under the 
pleadings and all the eyidence in this case, to return a yerdict 
for the defendant. 

Under the contract under seal in this case the plaintiff 
undertook and agreed to proyide all the materials and per- 
form all the work mentioned in the drawings and specifica- 
tions of said architect for the interior marble finish of the 
Chapel of St. Anthony of Padua in the Church of St. Mat- 
thew, Washington, including the ceiling of decoratiye plaster 
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Work and three Windows of transparent alabaster all set up in 
place complete.” The work included an altar, pavement, 
columns, bases, and capitals, wainsćoting, arehes, etc., quite 
elaborately carved, some parts of it highly polished, a very 
fine, artistic class of work.” (P. 22 and Heins^ test., p. 46.) 

The specifications expressly provide that “ łhe outside waUs 
mil be builty rough eoncrete floor jinished and łhe chapel roofed 
in when the contraetor commences to set the marble worh/^ 
(Rec., p. 13.) , 

This is a elear, precise, and unqualified direction and agree- 
ment as to when the plaintifp should begin to set his marble- 
work, The provision was inserted for the benefit of the 
contraetor, and it forms an essential part of the contract. 
Without such a provision he would not have undertaken .to 
do the work. The work was to be of the most artistic, deli- 
cate naturę. It was to conform to the style and character of 

w 

the carying in the Church of Sta. Maria dei Miracoli, in 
Venice” (Rec., p. 14), and the marble was to be similar to 
that in the world-renowned chapel of St. Anthony in Padua. 
Anyone who has seen the exquisite marble traceries in the 
former church can realize what care must be necessary to guard 
like caryings from injury while they are being set. It is for 
this reason that the contract and specifications are fuli of 
many proyisions, inserted for the benefit of the owner, con- 
cerning the quality of the materiał, the details of workman- 
ship, and the care which the contraetor had to assume in order 
to turn over his work to the owner in perfect condition. Some 
of these proyisions are as follows: 

“All materials of every kind and description are to be 
of the yery best quality; samples must be furnished the 
architects when required, and all materials furnished must 
be equal to sample. All work necessary for the com- 
plete finish of the buildings as shown by the drawings, 
and as direcłed by the speeificąłion is to be executęd in 
the most thorough, substantial, neat, and workmanlike 
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manner, to łhe eniire satisfaction and wnłten accepłance 
of łhe architecłs,^^ (Rec., p. 11.) 

The carved panels and surrounding mouldings of the 
pedestals are to be in one piece. Each of the round col- 
urans is to be a monolith, with apophyge and fillet at top 
and bottom. ^ * The pilasters are to be in one 

piece in their height.’’ (Rec., p. 12.) 

*‘A11 exposed surfaces (except floor and caryings) are 
to be brought to a very lustrous, elear, and even polish. 
Before polishing, the slabs and mouldings are to be taken 
out of winding and then brought to an even surface, so 
that when set side by side they will make a fair and even 
surface and all mouldings will properly intersect and will 
require no rubbing down at the joints. In polishing, no 
acid or other Chemical, or wax is to be used. When the 
Work is inspected on its arrival at the building this will 
be specially tested and all pieces found to be improperly 
polished must be replaced by suitable pieces or repolished 
in a proper manner as the architects may direct.’’ (Rec., 

p. 12.) 

‘^All mouldings must be cut sharplyand accurately 
to profile and to linę; they must be polished as highly 
as the slab-Work. 

‘‘Particular care is to be taken at angles and at joint- 
ings that adjoining pieces shall be of exactly the same 
section. No rubbing is to be done at the joints.” (Rec., 

p. 12.) 

^^All the marble-work is to be cleaned twice, once upon 
the completion of the work as it progresses and a second 
time after the entire work is set in place as will be directed 
by the architects. All the work wiU he at this oontracłor^s 
risk and he will be held responsible for any siainSf spots, 
or marks injloorsy pierś, or wałlsJ^ (Rec., p. 13.) 

“All edges and corners must be intact and true. Pieces 
with cracks, rough edges, imperfect or chipped corners 
or edges will not be accepted. The conłracłor must exer- 
dse the necessary care and diligence against breakage or 
injury by staining, społiing, or other cause'^ (Rec., p. 13.) 
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‘^The owner will have built a fence 8 feet high of 
boards enclosing the chapel with a door with padlock in 
same and will tnrn over the whole of the chapel into the 
care of the contractor who must assime entire charge and 
responsibility for all his work and materials inside. 

‘^Any materials stored outside must be protected and 
looked after by the contractor at his own risk. The 
owner does not undertake any responsibility in the mat- 
ter/’ (Rec., p. 13.) 

‘‘As the details of the carvings are to be gwite daborcdey 
the contractor must before proceeding with the carving, 
make working models of the same and send photographs 
of these models to the architects. The architects and the 
owner will pass upon these and the models must be madę 
acceptable to the architects and the owner before they are 
executed. All the capitals are to be slightly varied one 
from the other, but the generał outline is to be alike in all. 

“ The carying is to be done throughout with artistic 
spirit and finish. The backgrounds are to be ctiryed to a 
smoothly tooled undulating surface and is to conform to 
the style and character of the carying in the Church of 
Sta. Maria dei Miracoli, Venice.” (Rec., p. 14.) 

“Any work madę without or not in strict conformity 
with detail drawings, or difięring from the reauirements 
of the drawings and specifications, or defaced or injured 
through negligence of the contractor or his employees, 
will be rejected, and must be remoyed, and satisfactory 
work and materiał substituted therefor without delay; 
and all other work injured^ defaced^ or destroyed thereby 
must be madę good by the contractor in defauU, Should 
the contractor neglect or refuse to comply, the owner, or 
the architects acting for the owner, shall haye the right 
after three days^ written notice to contractor, of employ- 
ing other parties to make good the work so rejected, 
injured, defaced, or destroyed, and at the contractor^s 
expense.” (Rec., pp. 16,16.) 

“ The contractor is at his own expense to amend and 
make good any defects or faults in his work arising from 
defectiye or improper materials or workmanship, which 


tnay appear within twelve months after tbe entire com- 
pletion of his Work/’ (Rec., p. 16.) 

Afler roading all these proyisioos, wherein the contractor is 
madę to assume and did assume the entire and strictest degree 
of responsibility for any damage to his elaborately caryed 
Work, whether from breakage, staining, marking, spotting, 
defects, or from “ any other catise/^ can it be wondered that, 
for hh protectioD, he caused to be inserted in the specifica* 
tious the proyisioD to the efiect that the outside walls will 
be built, the rough concrete floor finished, and the chapel 
roofed in, when the contractor commences to set his marble- 
Work ? ” The plaintiff was an expert in chiseling in stone; 
he had been carying Carrara marble all his life, and he knew 
it would be folly for him to enter into a contract wherein 
he was to assume such wide responsibility for damage, with- 
out inserting in the contract a proyision whereby his delicate 
marbles should be protected. Had not the contract contained 
some clause which in a measure would protect him from dam¬ 
age, he neyer would haye undertaken the work. This pro¬ 
yision of the contract was not one of the ordinary printed 
clauses, such as are found in ordinary contracts. It was 
carefully and specially inserted, and tbe reason for the inser- 
tion is eyident. The promsian was a fundamental part of the 
eontractj relied upon by the contractor for his own protection, 
and it could not be nullified by the architects, because, by 
reason of their own negligence or that of their employers, 
they had failed to haye the chapel walls and roof ready, as 
proyided. Tbe parties saw fit to embody this clause in the 
contract as an essential part of it, and the law presumes that 
they understood the import of their own contract, and that 
they entered into it with knowledge of their mutual rights 
and obligations. 

It reąuires nothing morę than the exercise of ordinary com- 
mon sense to reach the conclusion that the contractor had 
meant to proyide, and did proyide, distinctly, that the walls 
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and the roof should be completed before the setting of his 
delicate work should begin, and that he never would have 
entered into the contract without such proyision. The owner 
surrounded herself with eyery precaution, expressed in the 
most elear and precise terms, to insure the deliyery to her of 
a perfect piece of work, and having done so, afterwards at- 
tempts to nullify the contractor^s only safeguard—a clause 
expressed in terms equally precise and elear. 

The architects themselyes are forced to admit that while the 
work could haye proceeded fairly safely ” without the roof 
being on, neyertheless, “ of course there are always chances of 
accidents happening wheneyer you put up constructiye work 
(Rec., p. 59); and again, “ there would be some danger, not a 
great deal—it would depend upon the carefulness of the con- 
tractor who was setting the iron beams.^’ (Rec., p. 60.) 

Referring to the setting of the marble before the walls and 
roof were completed, the architect, Mr. Heins, testifies as fol- 
lows; 

Q. I am asking you about putting on of this roof, 
and whether if a piece of tile had fallen down, it would 
not be likely to damage ? ” A. It was not likely to 
damage Mr. Fontana any.” 

Q. Was it not likely to damage the marble? ” 
A. It might, and if it were not protected, it certainly 
would.^^ 

Q. That condition was not originally contemplated 
when the drawings were submitted to Mr. Fontana?” 
A. It was not originally contemplated.” 

Q. Was there any danger of bricks falling from 
these walls while they were going up?” A. ‘‘Yes.” 
(Page 46.) 

The archi tect himself thus admits that there was danger of 
bricks falling while the walls were going up. 

Coriolano Fontana says: 

In putting up the permanent roof they would haye 
completely spoili my work.” (Rec., p. 28.) 
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As a matter of fact the testimony shows exactly what did 
happen while the walls and roof were being put up in the 
fali of 1897. Fontana, anxiou8 to begin his work, knowing 
that his brother was being ruined by the delay, attempted to 
set some marble before the chapel was fully closed in. 

Mr. Belt, the bricklayer, testified that Fontana 

Had to leave the work. Yes, sir; because the stuff 
was Corning down on him so^ that he could not stay 
underneath there.^’ " 

Q. What stuffA. Materials such as the labor- 
, ers dnmping bricks, and we were cutting the bricks and 
the like up there, and he could not stay there and work. 
He was directly underneath our scaffold, and it was im- 
possible for him to work.” (Hec., p. 31.) 

If a single brick had fallen upon one of the panels or ped- 
^tals, it would certainly have chipped the delicate carving, 
and the whole pedestal or panel (they were each of a single 
piece) would, under the terms of the contract, have had to be 
' replaced by the contractor. A smali dent madę by a tile in 
one of the monolithic columns would have necessitated a new 
cołumn. If a single spot or stain, caused by falling mortar, 
had appeared upon a piece of marble, the whole piece would 
have been condemned by the owner because all the work 
will be at the contrador^a risk, who will be held responsible for 
any słainSj spoiSy or marks,^^ 

If a single brick, or tile, or bit of mortar was likely to 
cause such damage, who can tell what irreparable injury 
would have been done to the completed work under condi- 
tions so graphically described by Mr. Belt—when the stuff 
was Corning down so that he could not stay underneath?” 

Furthermore, apart from the injury that would certainly 
have been done to the marble during construction, exposure 
to the elements would have damaged the work beyond repair. 
Coliolano Fontana says: ‘‘ The marble-work was too delicate 
to be exposed to the weather.” (Rec., p. 23.) This opinion 
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aud the foresight of the plaintifP in having the clause under 
discussion ioserted in the contract were fully justified by what 
actually happened. In order to please Fąther Lee, Fontana, 
while still protesting that the walls and roof should be on 
before he began his work, nevertheless tried to commence the 
aetting of some marble. Before he had fairly begun seyeral 
thunder storms suddenly broke upon his work, and the rain 
so injured the marble that it all had to be taken down. (Bec., 
pp. 23, 24.^ 

Can there be any wonder that Fontana, although half crazed 
at the delays, and seeing ruin staring him in the face, should 
have insisted and continued to insist that the terms of the con¬ 
tract should be carried out by the architects? 

It is plain from the evidence that the contractor relied, j&om 
the beginning, upon this clause of the specihcations. As soon 
as the contract was signed, he began work on the marble in 
order to have it ready within the time specified in the contract. 
In May, 1896,76 cases of carved marble were forwarded from 
Italy and arrived in Washington in June. All the marble 
had been caryed and was ready for shipment in June, 1896. 
The contractor was ready at that time to begin the setting, 
and could haye completed his work within the time śpecified. 
In June, 1896, he was informed by his agent in Washington 
that the walls of the chapel were not ready to receiye the 
marble in accordance with the plans and specifications. (Eec., 
p. 19.) Consequently he was forced to delay sending his 
work men and the rest of the marble. He wrote at gnce, and 
many times thereafter, to his agent in Washington, ordering 
him to request the architects and the defendant tó hurry the 
completion of the roof and walls in order that his marble 
might be set in place. (Rec., p. 19.) His agent wrote re- 
peatedly, beginning in June, 1896, to the architects adyising 
them of the unfinished condition of the chapel and urging 
them to proceed, as his principal was ready to put the marble 
in place. No reply, howeyer, was had from them. (Rec., p. 
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19.) It is admitted by the architects that they receiyed 
these letters complainiDg that the walls were not up and the 
roof not on. (Rec., p. 44.) 

Finally, in May, 1897, nearly a year after all the marble 
was ready, the contractor, who, iu spite of his continiious 
efforts, had been unable to get the architects to erect the walls, 
and who, owing to the fact that all his Capital was tied up in 
this job, was on the verge of ruin, was forced to send over his 
brother Coriolano, together with the balance of the marble, in 
order to urge the owner to complete her part of the contract. 
Coriolano Fontana landed in the United States in June, 1897, 
and went at once to see the architects. They told him the 
chapel was not ready. They had begun to build the walls in 
the spring of 1897 (Rec., p. 42), but when Fontana arrived 
they were little morę than half up, and work thereon had been 
stopi)ed for some months. The architects, however, asked 
Fontana to put np a part of the marble first, adding that they 
would go on with the walls and roof. Fontana replied that 
the marble was too delicate to be thus exposed. They then 
requested Fontana to go on with his work in order to please 
Father Lee, who hadalot ofwork togive him if Fontana pleased 
him. (Rec., pp. 23, 43.) Fontana said he would see what 
could be done. He came to Washington and attempted to set 
some of the marble. He found it impossible to proceed, how- 
ever, owing to heavy rain storms, which damaged his work. 
He thereupon notified the architects in writing as foliowe; 

I take the liberty to cali your attention, as Miss 
CarrolPs architects, to the fact that it is impracticable for 
me to put up any of the work in said chapel, in its pres- 
ent incomplete condition, which I am required by said 
contract to do, and it is utterly impossible for me to 
complete said contract until the walls of said chapel shall 
have been completed and the chapel placed under roof.’’ 
(Rec., p. 16.) 

It was on receipt of this letter, and not till then^ that the 
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architects^^discoyered^’ that it would make better piece of 
work^^ to have the marble go up togetber before the walls 
were completed (Heins^ letter of July 16, p. 17). They are 
forced to ad mit, however, on ęros8-examination, that such a 


modę of proceeding was not according to the plans and speci- 
fications (p. 45), and that it was not originallycontemplated. 
(Page46.) ^ 

Mr. Heins further testifies that Fontana agreed to go o"n 
with the work a/icording to the change he (Heins) syggestedJ 
(Rec., p. 40.) Fontana positively denies that he agreed to go 
on. He simply told Mr. Heins that he would go to Wash¬ 
ington and see what could be done, and, having seen, he found 
it impossible to do the work until the walls were completed 
as proyided by the contract. 

We submit that the eyidence clearly shows that this direc- 
tion of the architect to Fontana to proceed before the walls 
were up and the roof on was giyen solely as an excuse for the 
delay in the erection of the walls and roof. 

Who caused the delay in the erection of the walls we do 
not know. The defendant admits that in August, 1897, when 
Fontana saw her, immediately upon her return from Europę, 
she told him that she could not help the delay, that she had 
no control whateyer oyer the contractors who were building 


the walls; and she declined and disclaimed any liability or 
responsibility for the delay, and adyised the witness to return 
to Italy to waił untU the chapel was in condition to put in the 
marhle-worh (Rec., pp. 28, 33, 34), thus admitting that the 
marble*work could not proceed until the chapel was completed, 
When Fontana went to see the defendanfs attorney, Mr, 


Hamilton, the latter told him to go to Father Lee as he was 
the proper one to go to.” (pp. 67-8.) As for the architects, 
entreaties and expostulations to them remained unanswered. 
The causes for the delay are unexplained, but the responsibility 
for the delay is fixed by the contract. 

Article 8 proyides as follows: 
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^‘The owner agrees to provide all labor and materials 
not included in this contract in such manner as not to 
delay the materia! progress of the work, and in the event 
of failure so to do, thereby causing loss to the contractor, 
agrees that he will reimburse the contractor for such loss.’’ 

The Court of Appeals has already decided in this case that 
Ac defendant 

‘*Is the person referred to as ‘owner’ in the contract 
with plaintiff and as to him she assumed that relation for 
the special purpose of that contract. She took the place 
of the real owner, and, at least, became an absolute guar- 
antor of the necessary construction preliminary to the 
commencement of plaintiff’s work.” 

Fontana v, Eobbins, 18 App., D. C., p. 418. 

And referring to article 8, just cited, Mr. Justice Shepard, 
deliyering the opinion, adds: 

w re-enforced by the following clause of the 
specifications referred to in the contract: * The outside 
walls will be built, rough concrete floor hnished, and the 
chapel will be roofed in when the contractor commences 
to set the marble work.’ ” (Page 418.) 

After the plaintifP had refused to follow the “directions” 
of the architects to proceed to put up the marble before the 
walls and roof were done, the architects begau the work of 
erecting the walls and roof, and as soon as the plaintiff could 
proceed with his work in safety, he hurried the same to com- 
pletion, working with a day apd a night force the greater part 
of the time. 

Uncontroyerted eyidence is further to the effect that, after 
'the outside roof was on, and when Fontana was ready to do 
the decoratiye ceiłing, he could not get the architects to put 
up the inside frame-work ; and although he madę frequent 
reąuests to be furnished with the diagram of the ceiling, the 
architects failed to do so, thus causing a further delay of 
about two months. For this delay no excuse whateyer was 
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offered by the defendant or faer architects, and no evidence 
introduced tends to 'controvert the proof submitted by the 
plaintifP. 

Such was the testimony introduced in this case and the eon- 
dition of the facts upon which the Court below directed a 
yerdict in favor of the defendant. The Court below held, as 
a matter of law, that the architects had the right and power 
to direct the contractor to proceed before the walls were up 
and the roof on, and because of his failure and refusal to 
comply with this direction, the plaintiff was not entitled to 
recoyer for any damages he may have sustained in consequence 
of the delays on the part of the defendant in putting up the 
walls and roof; that this direction of the architect wa8,jas a 
matter of law, a reasonable direction, and one that the con¬ 
tractor should haye followed. 

This opinion of the Court below was based upon the follow- 
ing elause of the contract: 

Article 3. No alterations shall be madę in the work 
shown or described by the drawings and specifications, 
except upon a written order of the architects, and when 
80 madę, the yalue of the work added or omitted shall 
be computed by the architects, and the amount so ascer- 
tained shall be added to or deducted from the contract 
price.” (Rec., pp. 7, 8.) 

In the course of building, it oceurs sometimes to add, and 
sometimes to desire that certain things may be omitted in the 
work shown on the plans and specifications in some minor 
particulars, and clauses of this naturę are therefore usually 
inserted to give the architect power in this respect. 

The particular reasons for feferring demands madę 
by either party growing out of alterations, which the 
architects were empowered to direct, to what is called, 
in article 3, their award, do not existin the case of de¬ 
mands in article 8. The former demands acerue as part 
and parcel of the work -to be done in the. performance of 
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the coDtract, in case of probable contingeDcies that migbt 
cali for correction of the plans and specifications in some 
minor particulars,^^ 

Fontana v. Itobbins^ 18 D. C. App., 417. 

It is elear that article 3 (which is part of the formal printed 
uniform ” contract) refers only to the alterałions m the work 
showD or described by the drawings and specifications j that 
is, to added or omitted work, because said article further pro- 
vides that “ the value of the work added or omitted shall be 
computed by the architects, and the amount so ascertained 
shall be added or deducted from the contract price, etc.’’ Un- 
der this clause the architect could have omitted some part of 
the marble-work or have added some other marble-work found 
necessary, provided directions in writing to that effect had 
been given by them to the contractor. 

To provide for probable contingencies that might cali for 
correctioiis of the plans and specifications in some minor par- 
ticulars only, is the reason for inserting clauses of this naturę 
in building contracts, for without such clauses the architect 
is without power to make alterations in the plans and speci¬ 
fications and bind his employer thereby, or to make any 
change in the original contract. 

“An architect superintending the direction of a build¬ 
ing has no apthority generally to make alterations in the 
plans and specifications and bind his employer for extra 
work, or to make any change in the original contract.” 

American and English £nc. of Law, 2d £d., Vol. 

2, p. 820, and cases referred to in Notę 5. 

The duties and powers of an architect are such only as are 
conferred upon him by the contract between the parties. His 
duties are to see that the work is performed and thomaterials 
supplied as provided in, and in accordance with, the plans and 
specifications. He cannot change, modify, or alter the con¬ 
tract unless special provision to this efPect is inserted in the 
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contract. His employment is oDe which simply gives him 
power as the representative of his employer to see thafc the con¬ 
tract as madę is performed and not yiolated. 

In a Massachusetts case the Court says; 

The proyision of article 1 of the contract, that ‘ the 
contractor, under the direction and to the satisfaction of 
F. M. Churchill, architect, acting for the purposes of 
this contract, as agent of the owner, shall and will pro- 
yide all the materiał and perform all the work mentioned 
in the specifications and shown on the drawings,^ does 
not go further than to make the architect the agent of 
the owner in the matter of deciding whether the work 
done fulfilled the requiremeuts of the specifications and 
drawings. Aparł from an agreement to that effect, an 
architect is not the generał agent of the owner 

Leyerone v. Arancio (Mass.), 61 N. E. Rep., 46. 

Where a contract is entered into for the erection of a 
building according to plans and specifications, under the 
superyision of a specified architect, the architect cannot 
change the terms of the agreement unless specially au- 
thorized so to do. 

# « * m * 

^ If the jury belieye from the eyidence that the plain- 
tiff has completed the work according to contract (exćept 
as to changes which were madę by authority of the de- 
fendant), to the satisfaction of the architect or his assist- 
ant, then the plaintifip is entitled to recoyer the balance 
of the contract price yet unpaid, with interest thereon 
from the time of the completion of the work, at the ratę 
. of 6 per cent. per annum.” 

This instruction is erroneous, as it seems to assume 
there were changes madę by authority of appellant. 
Eyen if there had been eyidence tending to proye that 
appellant had authorized the changes, it would have been 
a guestion for the jury. We find no eyidence in this 
case that appellant eyer authorized the changes which 
seem to haye been madę. The architect had no such 
authority under the contract. His duty was to' see that 
the contract was faithfnlly fulfilled according to the 
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agreement of the parties. Appellani had the ‘ right to 
insist iipon the strict compliaDce with the agreement, 
and, unless specially authorized, the architect could not 
change its terras. If he might to the extent claimed in 
this case, he tnight as to any and every part of the terms, 
specifications, and conditions.” 

Adlard v, Muldoon, 45 111,, 194. 

In the case of Burkę v. the City of Kansas, 34 Missouri 
Appeal, 570, the contractor agreed to do and complete said 
Work * ♦ * according to such directions as the city 

engineer, may, from time to time, give in superinteuding the 
construction of the work, and according to the plans and 
specifications on file in the office of said city engineer prepared 
for the letting of the contract for such work.^’ The Court in 
deciding against the contractor for extra work claimed to have 
been done by direction of the engineer, says : 

‘^How far shall the contractor go in following the 
directions of the city engineer? Was the plaintiff in 
duty bound to pursue the instructions of the city engineer, 
even though in so doing he depart from the plans and 
specifications, which he contracted to carry out? We 
think not, It is a well known rule that in the construc¬ 
tion of any written contract, it should be so construed 
as to harmonize, if possible, in all its proyisions and so 
as to avoid all conflicts. 

^^The undertaking of the plaintifiP in this contract was 
that he would construct the sewer as stipulated in the 
plans and spedfieations, 

The plans and specifications were to be foliowed just 
as zealously as if incorporated in the body of the agree¬ 
ment. Those plans and specifications proyided the depth 
at which the sewer should be placed, jnst as they provided 
for the size of the pipes to be used. 

*‘If then the engineer could depart from the terms of 
the contract as to the depth of the sewer, why could he 
not substitute a smaller for a larger sewer-pipe, permit, 
foran example,a twelve-inch foran eigbteen-inch sewer- 
pipe, when the contract reąuired the larger ? This would 
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ądmit the power in the engineer, while merely superin- 
tending the construction of the work, to change, or modify 
the contract. This the engineer cannot do. And as he 
cannot change or modify the contract as to the one stipu- 
lation thereiu relating as to the size of the pipę used, it 
follows that he cannot change its terms as to the depth 
at which it shall be placed. 

^According to such directions^ therefore, as the city 
engineer inay from time to time give in superintending 
the construction of the work’ should be construed to 
mean such directions that he may give looking to a com- 
pletion of the aoGording to the plans and spedfim- 
tionSj and not to mean that the engineer may give direc¬ 
tions for an improyement in manner different from that 
proyided in the plans and specificatłons. It is madę the 
duty of the engineer under the contract to see that the 
contract is complied with, not violated” 

See also Mcintosh v» Hastings, 156 Mass., 344. 

Bonstell v. Mayor, <fec., of N. Y., 22 N. Y., 162. 

Glacius V, Black, 60 N. Y., 145. 

Genoyese v. Mayor, of N. Y., 55 N. Y., Sup., 397. 
Bez V, Pęto, 1 Y. <fe J., 52. 

i 

Clauses similar to article 3, which clothe the architect with 
power to alter the plans and specifications in minor particulars 
only, as to added or omitted work,are inserted/or theproUction 
ofthe owner, in order to proyide against claims by contractors 
for extra work done under orał directions. And the Courts 
have uniformly held, where building contracts contain such 
clauses, that the same must be strictly complied with or there 
can be no recoyery. 

The written contract carefully provides that any ad- 
ditions to or deyiations from the plans and specifica¬ 
tions shall be directed in writing by the committee or 
architect, and that ‘ it is expressly agreed that no altera- 
tions or additions are to be paid for unless so directed in 
writing.^ No eyidence was offered, or any waiyer of this 
proyision by the defendant, or any authority in the archi¬ 
tect to waiye it. This damę was intended to protect the 
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defendant against claims qf extra worh wiidei* alleged orał 
directions or oontracłsJ^ 

Stewart v. Cambridge, 125 Mass., 109. 

See also Bal to. Cemetery Co. v, Cobiirn, 7 Md., 
206, &c. 

Woodrulf V, Boch & Pitts. R. R. Co., 108 N. 
ReI'».^Peto°i Y. & J., 52. 

That article 3 of the contract clothed and was intended to 
clothe the architect only with power to alłer the piana and speci- 
ficaiions as to added or omitłed worh in some minor particulara, 
is further strengthened by the fact that article 2 of the con¬ 
tract proyides that: 

^‘The architects shall furnish to the contractor such 
further drawings or explanations as may be necessary io 
detcdl and illuatrałe the work to be done, and the eon- 
tracŁor shall conform to the same as part of this so far as 
ihey may be consistent with the original drawings and 
apedficakons referred to and identified, as provided in 
article 1, etc.” ^ 

The parties haying agreed that the setting of the marble 
should not begin until the walls and roof were completed it 
became and was the duty of the architect to see that the con¬ 
tract in this respect was complied with, and not to endeayor 
to haye the same yiolated to the injury of the marble and the 
damage of the plaintiff. The parties haying agreed upon this 
proyision, and clearly expressed themselyes as to their mean- 
ing, they miist be bound by the language employed. And 
neither can change, alter, or modify the same without the con- 
sent of the otlier; and without special powers conferred upon 
him to do so, the architect, superintending the completion of 
the work, <»nnot change the contract in any particular. 

The Court below erred in admitttng, under the pleas in this 
cause, parol testimony to yary, add to, or modify the terma 
and proyisions of the written contract under seal. 
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The single plea of the defendant denied causing delay to 
the plaintiff and alleged fuli performance on her part including 
the fuli payment of the price slipulated. And the only pro- 
yision in the contract sued on which proyides for alterations 
(alterations only in regard to added or omitted work) is found 
in article 3 (Rec., p. 7), which clothed the architects with 
power to direct in yyriting alterations for any added or omitted 
Work called for by the plans and specifications. 

This clause, therefore, expres8ly limits the architect as to 
the manner and character of the alterations he can make under 
the terms of the contract on behalf of the owner. The con- 
tractor is expressly notified that only for such alterations, 
directed in the manner proyided in article 3, shall the contract 
price of $28,500 be increased as against the owner, or de- 
creased as against the contractor. 

The Court below permitted the defendant to introduce tes- 
timony attempting to show a yerbal understanding between 
the owner and her agents, the architects, which antedated the 
written contract under seal (Rec., pp. 34, 35), and which 
attempted to clothe the architects, by yirtue of such yerbal 
understanding, with additional powers other than were giyen 
by the contract sued on. This was to admit testimony to 
alter, add to, and yary the terms of a written sealed instru¬ 
ment. It is elementary law that this cannot be done ; and it 
is needless therefore to cite authorities on this point. The 
case of Newman against Baker, 10 App. D. C., 187, is suffi- 
cient authority on this point. Certainly, under the plea of per¬ 
formance, which is a special plea, the defendant was not entitled, 
without notice to the plaintiff, to introduce eyidence which 
tended to set up a contract between the parties different from the 
one sued on. While the eyidence introduced by the defendant 
tends to show that there was a yerbal arrangement between her 
and her architect, Heins^ which gaye the architect greater powers 
than were conferred upon him in the contract, yetshe neyer gaye 
or attempted to giye notice to the plaintiff that the architect 
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possessed authority and power other than was conferred upon 
him by the written contract under seal. The only notice of 
such an arrangement attempted to be shown as having been 
given to the contractor, was in an interview which took place 
at the Office of Mr. George E. Hamilton, before the signing 
of the contract sued on, at which time the defendant dis- 
tinctly stated that she would not have anything to do with 
the details,” and so informed Mr. Hamilton. (Rec., p. 52.) 
After this interview the contract was prepared by the defend¬ 
ant or ber agents and sent to Italy for the approval and signa- 
ture of the plaintiffi After the signing of the contract neither 
the defendant nor her agents ever attempted to give notice to 
the plaintiff to the effect that the defendant had clothed the 
architect, either before or after the signing thereof, with 
greater powers than were conferred by the contract; but, on 
the contrary, when the plaintiff’s brother saw the defendant 
at Coney Island in the summer of 1897, and informed her of 
the condition of the walls and roof and his inability to pro- 
ceed with the marble-work, and urged upon her the necessity 
of having the same completed, she informed the plaintiff 
brother and agent that she had nothing to do with the walls 
and roof, declined all liability therefor, and advised and re- 
quested him to return to Italy and wait until the walls were 
up and the roof on. (Rec., pp. 34, 25.) In this interview 
defendant did not tell Coriolano Fontana to proceed with his 
marble-work before the walls were up and the roof on, but, 
on the contrary, advised him to go back to Italy, and wait 
until the walls were up. It is elear, therefore, that the de¬ 
fendant did not contemplate that the contractor should do his 
Work in a manner different from that provided in the con¬ 
tract, or that the architect had power to direct him to go 
ahead in violation of it. 

We therefore submit that even if it could be shown that 
the plaintiff was informed and knew that the architect had 
the powers claimed to have been given by the defendant in 
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the verbal arraDgement referred to, yet, we submit, that the 
defendant should have in her pleas given notice to the plain- 
tiff of this defence, so that he could have prepared himself to 
meet it at the trial. 


CONCLUSION. 

It was the legał duty of the defendant to keep the work in 
such a State of forwardness as to enable the plaintifp to per- 
form his contrac£ within the time limit ; and failing so to do 
the plaintiff was entitled to recover for such damages as he 
may have snffered in consequence thereof. 

Nelson v, Pickwick Asso. Co., 30 111. App., 336. 

See V, Partdridge, 2 Duer., 462. 

Tobey v, Price, 75 111., 646. 

Abbott V, Gatch, 13 Md., 329. 

Franchi v, Brunswick-Balke Collender Co., 13 N. Y. 

Supp., 294. 

It was therefore the legał duty of the defendant under the 
contract to erect the walls and roof so as to enable the plain¬ 
tiff to complete his work. She failed so to do, and for such 
failure the plaintiff is entitled to recover such damage as he 
may haye suffered in conseąuence thereof. 

It is respectfully submitted that the Court below erred in 
holdiog that the architect had the power (in yiolation of the 
plain and express proyisions of the contract, and against the 
protest and consent of the plaintiff) to direct the plaintiff to 
proceed before the walls were up and the roof on; and erred 
in directing the yerdict in favor of the defendant. 

The judgment rendered on said yerdict should, therefore, 
be reyersed by this Court and a new trial granted. 

BENJAMIN S. MINOR, 

AUomey for AppeUant 
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I. 

STATEMENT OP CASE. 

This is the second tiine that this case has beea before this 
court on appeal. The fornier decision of this court is re- 
ported in 18 App. D. C., 417. At the first trial the court 
below directed a yerdict for the defendant at the close of the 
plaintiff ^s testimony, and at the second trial the court directed 
a yerdict for the defendant at the close of all the eyidence 
for the reasons hereinafter stated. The declaration charges 
that the appellee and the appellant entered into a contract 
by whięh Fontana undertook to execute the interior 
marble-work of a chapel in St. Matthew^s church, in the city 
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of Washington, including the ceiling of plaster-work and 
certain Windows, in accordance with drawings and specifica- 
tions prepared by Heins and La Fargo, architects. The con- 
tract provided that no alterations should be madę in the 
work contracted to be done by Fontana except upon the 
written order of the arcliitects, and when so madę that the 
value of the work added or omitted should be ascertained, 
and the amount thus ascertained added to or deducted from 
the contract price. The contract (article 8) further provided 
that the “owner’^ should provide all ląbor and materials not 
included in the contract, so as not to delay the progress of 
Fontana^s work, and in the event of failure so to do, thereby 
causing loss to the contractor, that the owner would make 
good such loss. Under the decision of this court in 18 App.^ 
D. C., 417, the proper construction of this clause in the con¬ 
tract required the defendant to be considered as the “ owner ’’ 
for the purposes of the contract. 

Articles 3 and 8 seem to be the only parts of the contract 
materiał upon the ąuestions raised on this appeal. 

The specifications provided (Rec., p. 13) that the outside 
walls will be built, rough concrete floor finished, and the 
chapel will be roofed in when contractor coramences to set 
the marble-work. All brick-work supported on the coluinns 
of the chapel will be done by owner^s brick-inasons at such 
times and in such manner as the contractor may reąuire.’’ 
The other provisions in the specifications are set out at 
length in the record,and need not be adverted to. The con¬ 
tract, however, provided that the contractor (Fontana) should 
execute his work under the direction and to the satisfaction 
of the architects (Rec., p. 7). The defendant pleaded per¬ 
formance, and upon the single issue thus raised the case 
went to trial. On July 13, 1897, Fontana^s agent wrote 
to the architects, coinplaining that the walls of the chapel 
should have beeu completed and the roof put on before he 
should be obliged to commence work. A few days later 
(Rec., p. 17) the architects informed Mr. Fontana that he 
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CDuld go on wUh his work without waiting for the roof, aiid 
directing him to proceed at oiice with his work. Under 
this directioii Fontana did proceed with his work and madę 
110 further complaint until Deceinber 9,1897, when he called 
for plans for the ceiling, and again on Deceinber 31,1897, 
when Fontana called upon the architects to put the frame- 
work of the ceiling in position. 

The plaintiff hiinself was never in this country, and his 
deposition was taken under a coinmission sent to Italy. He 
had necessarily no personal knowledge of the matters in 
dispute. He stated that he shipped soine of his raarble to 
America in May, 1896, and that the balance of the inarble 
was ready .for shipinent in June, 1896, but was not actually 
shipped until 1897. 

Coriolano Fontana testified that he caine to America to 
execute the contract in 1897, and that on June 10 of that 
year he asked the architects to finish the walls and roof of 
the chapel, but that work on the walls was not commenced 
until July, 1897, although the walls were 22 feet high wlien 
he arriyed in this country. Immediately upon his arrival 
here he was notified by the architects to proceed with his 
work without waiting for the coinpletion of the walls and 
roof, and witness seemingly acquiesced in this direction 
(Rec., p. 23), and actually came to Washington to commenee 
his work. Heins, the architect, then came to Washington 
and again directed witness to proceed with his work. 
Fontana refused to do so, giving as a reason there- 
for that the marble-work would be stained or dam- 
aged if it was putin without the roof being on. On page 
28 of the record the witness stated that he did not 
consider the matter of erecting a temporary roof because he 
stood upon the terms of his contract, which provided that 
the roof should be on before he commenced work. He again . 
reiterates that the only reason he could not have done bis 
work before the roof was on was because the contract did 
not so provide (Rec., p. 28). The only other complaint madę 
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was that he was delayed for some time in gettiug detailed 
drawings for the ceiling (Rec., p. 29). 

This was sdbstantially all the testimony offered by the 
plaiiitiff which had any bearing upon the issues involved in 
the case. On the other band, on behalf of the defendant, 
Mr. Heins testified that under the contract Fontana should 
have compJeted his work on October 1,1896, but that at 
that time Fontana did not have his marble ready. The 
marble did not arriye until the spring of 1897, at 
which time the walls were partially up (Rec., p. 36). 
Heiiis further stated that as soon as Coriolano Fontana ar- 
rived in this country he instructed him to go ahead with 
his work, and that there was no reason why he should not 
have cominenced, and that, in fact, he agreed to do so. 
Afterwards he discontinued work, alleging as a reason there- 
for that the rain woiild spoił his marble; but the architect 
told him that it was very easy to protect his work by coyer- 
ing it with boards or caiwas or weather-proof paper; but he 
refused to go on until the roof was on. In the meantime 
(Rec., p. 37) Heins informed him that he would pay him 
any additional expense to which he might be put by con- 
structing his work before the roof was on, and again Fon¬ 
tana agreed to go on. Heins further stated that in February, 
1897, he informed the plaintiff’s agent that he should com- 
mence his work witliout waiting for the roof. The reason 
the roof was not put on was because Fontana, under a sep- 
arate contract with the church authorities, was furnishing 
the columns which supported the roof, and the columns.did 
not arrive until the winter of 1896. 

Mr. Hamilton testifies that Fontana told him that Heins 
had ordered him to go ahead with his work without waiting 
for the roof, and that Fontana would be paid any damages 
that he might incur, but that Fontana refused to assent to 
this arrangement because he did not want his work stained 
(Rec., p. *54). 

Mr. Taylor, superyising architect of the Treasury, testified 
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that it was entirely feasible for Fontana to have cómpleted 
his work without waiting for tlie roof to be put on. 

This was substantially all theevidence iii the case, and at 
the closeof the evidence the courtdirected the jury to return 
a verdict for the defendant. 


II. 

ARGUMENT. 

It will be observed that the declaration contains no claim 
for any dainage because of the failure of the architects to 
furnish detailed drawings for the' ceiling or to erect the 
frainework of the ceiling, nor is there any claim of that sort 
madę in the bill of particulars filed with the declaration. 
The sole claim is that under the terms of the contract Fon¬ 
tana was not obliged to coinmence work until the roof was 
on, and that the architect had no power or authority to vary 
the order or time in which the plaintiff should coinmence 
his work. Tliere is auother assignment of error madę to 
the effect that testimony was admitted to yarj'^ or modify the 
terms of the sealęd instrument sued on. 

1 . 

As to the poioer of the architects to direct Fontana to proceed 
with his work before the roof was on^ in modification of the 
contract, 

As a part of our argument upon this proposition we quote 
the opinion of the learned chief justice who tried this case 
in the court below, which seems to us to be a very elear 
statement of the principle that should control the ąuestion. 
Judge Bingham said: 

“ I am of the opinion that the proyision in tlie contract to 
the effect that the marble-work should be commenced wlieii 




the walls were up and the roof on, is nofc such a materiał part 
of the contract as would prohibit its niodification by the 
architects as to the manner of its execution. It is not a pro- 
yisioii as to the structure itself, as to what kind of stractuie 
it was to be, or what the inaterials were that were to enter 
into the structure; but it siinply relates to the order iii which 
the inarble-work shall be done with reference to the other 
Work to be done in the building of the structure. 

‘‘ It would therefore be corapetent, I think, for the archi- 
tect to make a reasonable change of the contract, such a 
change as inight be madę and could be madę without placing 
the contractor in unnecessary jeopardy, without putting hiiii 
in such a position tliat, if he madę sonie failure in regard to 
the matter, he could not recover damages, but it must be a 
reasonable reąuest. A&is shown b}*^ the eyidence, it is per- 
haps a little ąuestionable whether it would be a proyision 
that ouglit to have been madę and ought to be held to be 
within the power of the architect; but it seems to me that 
the only way of settling that matter fairly and eąuitably and 
justl}'^ between the parties, the only construction which might 
reasonably be presumed to have been within the contempla- 
tion of the parties when they put it in the contract, would 
be that the architect should haye the right to change this 
proyision of the contract, to modify it as łie might aiiy other, 
for the purpose of consuramating the object of both parties 
and eyerybody connected with the contract, to wit, the put¬ 
ting up of a chapel which would he adorned in a certain 
manner proyided b}’’ the contract itself and the specifica- 
tions, unless it unuecessarily placed the plaintiff unreason- 
ably in jeopard3»^ as to his rights or his interest in some par- 
ticiilar. 

‘^If he had madę thó change according to the direction of 
the architect, and thereby accelerated the completion of the 
Work, and could have protected the work which he had done, 
at any reasonable expense (which, by the way, under an- 
other proyision of the contract is incurred by him in putting 
up the building), he would haye a right to cali upon the 
architect to state whatever that might be, whether it was in 
the contract or not; but I think, in analogy to what the con¬ 
tract does proyide. At any ratę, if the architect had madę 
a change which caused it to be morę expensive to the con- 
tractor to complete his work than it would haye been to do 
it in the time and in the order that the contract called for, 
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the owner would unąuestioiiably be liable for that increased 
expense. 

“ There is one other provisioii fchat ought not to be lost 
sight of, which, so far as the evidence is now before the 
court and jury, I do not imderstand to exactly settle that 
ąuestion; whether, if the order had been executed or its 
execution atterapted by the contractor as the architect 
ordered, he could have safely proceeded and protected his 
Work as the work went along, and prevented these injuries 
to his Work which he seems to have suggested to the archi¬ 
tect, either at thetime or at some tiine afterwards, would he 
liable to be incurred by rains, dampness, cement, etc. 

“ The architect has testified this morniug that he told the 
contractor that it could be done, and that it was a very com- 
inoii thing, and it inight be done by putting on a tempo- 
rary roof, or b}'^ putting up other protections for his work so 
that it would be preserved from injury ; and of course it 
would be clearly within the right of the plaintiflf to show 
that he could not Iiave executed the order of the architect, 
and proceeded to put in the marble-work before the build- 
ing of the walls and before the roof was on, if there was no 
temporary protection that would have been effective for 
that purpose. T think it would be entirely competent, if the 
testimony is adinitted showing that if he had finished his 
work in a different way and at a different time and in a dif- 
ferent order from what was specified in the contract,for him 
to show that there could have been no protection within 
reasoiiable cost, or possibly that it could not have been 
madę morę effectiye at all except by a permanent construc- 
tion of the walls and the roof. 

“ That is a matter, of course, that we do not undertake to 
decide now. At present I oiily suggest that it seems to be 
probable, from the view I take of the case as far as it has 
progressed, that he might be allowed to show that, but I 
think the defeiidant may show what the architect did. As 
I am at present advised, it would not be in contravention of 
the contract and specifications that the defendant should be 
allowed to make that showing.” 

And again the court said at the close of all the eyidence : 

“ It would seem that the defendant did not object to going 
on under the order of the architect because the order was 
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not reasonable and could not be executed but because it was 
not according to the contract. The contract provided that 
the roof should be on and the walls up and he believed that 
if he sliould go oii and execute the order of the architect by 
putting up the marble-work before the walls were up and 
the roof on, that he would be responsible for all the conse- 
quences, notwithstanding it would be the result of the order 
of the architect. Even if the architect had not, as it appears 
froin the evidence he did, assured hiin that he would be pro- 
tected as to any damages that he might incur by reason of 
goiug on or for any expense that he might be put to on ac- 
count of goiug on under such an order, he thought it better to 
ignore the order entirely and assume that the contract itself 
must be followed and to assume, furtherraore, that he was 
under no obligation to comply with this order of the archi- 
tect and that he would be witliout remedy if he should go 
on and should sufifer injury. 

“ That I thiiik is contrary to the law and contrary to the 
fact, so far as there is any fact about it. There is no fact 
about it so far as this issue is concerned, for the order is 
. shown to be a lawful order such as an architect could make. 
That 1 held upon the argument yesterday, unless it could be 
shown by sonie proper evidence, exterior, that it was an un- 
reasonable order and ought not to have been madę or that it 
was so unreasonable as that it would be presumed not to be 
in eon tein plation of the parties at the time they drew up the 
contract and specifications. But that does not seem, from 
the eyideuce, to be the fact, and when we come to that 
conclusion we have disposed of every questiou of fact there 
is in this case. The fact of the plaintiff haying been idle for 
a certain length of time, of his being put to expense by hav* 
ing ari agent here and a nian here w ho was brought over to 
assist in the work is shown, under such circumstances, to be 
the result of his own conduct. He refused to go on under 
the direction of the architect and unless he could go on 
in the way originally provided in the contract, which would 
be with the walls up and the roof on. Tliere could be, in 
his estimation, no change madę, and unless that condition 
of things was brought about he would not go on with his 
work. In doing that I think he assumed the responsibility, 
and it cannot be referred to any fault on the part of the de- 
fendaut in this case. It is the result of his refusal to do 
anything until he could do it in exactly the way the origi- 
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iial contract provided, igiioring the order of tlie architect. 
There is where the whole‘trouble seeins to have arisen. 

“ There is no ąuestioii of fact, as I look at it iiow, to go to 
the jury to be deterinined by thein. I am not much 
inclined to take the case froin the jury and do it very reluc- 
tantly; but I am of the opinion, having settled the ąuestions 
of law tliat have arisen in this case, to believe that if I am 
right in my conclusions about the law then this case should 
be taken from the jury, and this will be done.” 

Under the court’s ruling that it would be competent for 
the plaintiff to show that the marble-work could not have 
been proceeded with with safet}^ no testimony of that naturę 
was offered and nonę was attempted to be introduced, so that 
at the conclusion of all the evidence the only ąuestion was 
as to the reasonableness of the arcliitect^s direction, and the 
only testimony upon that subject was the testimoii}^ of the 
architects, Heins and Taylor, both of whom declared that 
under the changed conditions it was reasonable, practicable, 
and proper to do the work in the manner that Mr. Heins 
had ordered it to be done. 

Primo Fontana in his deposition states that the only things 
that prevented the execution of his contract before the roof 
was on were “ the danger of storms and the conditions of the 
contract and specifications.” 

Coriolano Fontana testified (Rec., p. 23) that the marble 
was too delicate to be exposed to the weather;” that he 
started to do the work, but the rain-storms stained the 
marble and softened the plaster. When asked why he did 1 
not put a temporary roof over his work he stated (Rec., p. 
28) that lie did not look into that matter, because he stood 
upon his contract, and again on the same pagehe states that 
it was not possible for him to do the work as directed by the 
architect “ under the terms of his contract.” So that the 
proof is uncontradicted that Fontana could have done the 
work as directed by Mr. Heins, but that he preferred to 
stand on the terms of his contract, and denied the power of 
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the architects to change or vary thetime for tlie conimence- 
ment of \us work as stated in tlie contract. 

The appellant contends in his brief that an arcbitect bas 
no power generally to make alterations in tbe plans and 
specifications so as to bind his employer for exti*a work, or 
to make any cbanges in tbe original contract. 

Tbis we mav concede to be so; but we contend fcbat if be 
is autborized to iise liis own discretion and judgment as to 
tbe means to reacb a certaiii end, be inay vary tbe terms of 
tbe contract. 

“An employer may constitute tbe arcbitect bis agent 
generally for all purposes connected witb the erection of tbe 
building, and in sncb case tbe arcbitect may bind bis en- 
ployer for extra work and materials.” 

2 A. & E. Enc. Law (2d ed.}, p. 821. 

Robinson m 8pringfield Iron Co., 39 Hun., 634. 

“The only proof in tbe record as to tbe extent of tbe 
antbority of tbe architects is furnished by tbe defendant’s 
proof. On page 34 Mrs. Robbins testified tbat Heins bad 
fuli authority to look after everything and take charge of 
everytbing, because sbe didiiT want to be botbered about 
details wbicb sbe didnT know about. He bad ber fuli 
authority, to enter into any contract, and sbe was boiind by 
any arrangement be madę.” 

Sbe further saki: 

“ It was arranged between us tbat Mr. Heins sbould look 
after tbe work and see tbat it was done, and anything tbat 
be tbougbt sbould be done about it sbould be done by his 
direction, and I would be responsible for any arrangement 
be madę ” (Rec., p. 35). 


Heins himself testified (Rec., p. 41) that be bad authority 
to direct tbe contractors when to begin and how to do tbeir 
work, tbe order in which tbey sbould do it, when to 
start and when to stop, and tbere is absolutely no contradic- 
tton of tbis proof. So that it raust be assumed that in 
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directing Fontana to proceed with his work before the roof 
was on, Heins had the complete authorizatioii of his priiici- 
pal, and indeed Mr. Fontana never ąuestioned the extent of 
Heins’ authority when tlie order was giveii. Counsel for the 
appellant in his brief confuses the contract between Mrs. 
Robbins and her agent with the contract between Mrs. Rob- 
bins and ''Fontana. It was entirely competent to show the 
extent of Heins’ authority, and such a showing did not in 
any degree vary or alter or add to the terms of the con¬ 
tract between Mrs. Robbins and Fontana. 

In addition to this, the contract itself provided in articleS 
that the architect should have the authority to make altera- 
tions in the work, and if such alterations reąuired the con- 
tractor to do additional work he should receive additional 
compensation for it. The contractor himself agreed that he 
would perfonn any additional work or any alterations in 
the work that the architect might direct upon receiving 
proper compensation. 

In this view of the case it is respectfully submitted that 
there is no merit in the claim of the appellant and that the 
judgment belo w should be affirmed. 

G. E. Hamilton, 

M. J. COLBERT, 

For Appelke, 



